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Akt, I— the law of torts. 

Wrongs and their Remedies ; being a Treatise on the Law of 
Torts, by 0. G. Addison, Esq., of the Inner Temple, Barrister- 
at-Law, author of " The Law of Contracts." London : 8vo. 
1860. (Pp.852.) 

ON the eve of long travel — say a journey into the East or to 
the prairies of the Far West — every man wishes to obtain 
some general notion of the nature and character of the climate 
and productions, the proper manner of visiting, and of dealing 
with the difficulties of, the region he is seeking. Every one who 
is asked down by a friend to take a bed, in order to join a great 
meet of the Pytchley on the morrow, expects to have some 
account before or about starting, of what is the style of country 
over which he is about to ride. If ^sculapius, your physician, 
proposes to submit you to a course of alteratives, you would 
certainly exact from him some description, in more or less detail, 
of what you will probably be called upon to do or to suflfer during 
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2 The Law of Torts. 

the continuance of it. Does not a treatise on a subject not 
treated heretofore, come before the world on pretty much the 
same conditions ? Is not its author held to be bound to explain 
something about the outlines, or the general character of bis 
subject, before he plunges the reader into the midst of business ? 
Especially, one would have thought that an author, on introducing 
to public notice so occult a subject as that of Tort — ^the depart- 
ment of law in which, perhaps of all others, imperfect knowledge 
is discernible among the alumni of Themis — would have held 
thai it would not have shocked taste, or outraged propriety, or 
sacrificed lucidity, or compromised any one assignable ad- 
vantage, if he had carefully set out and expounded, in the 
opening of his book, that preliminary mass of information 
on various subjects ; ex, gr,^ what is the nature of a wrong or 
injuria; what is damnum; YihsA, bona fides ; Yf\iB,i dolus maluSy 
&c., without which knowledge no one can attempt to pursue 
the study of Torts without finding himself hampered and 
embarrassed perpetually. If aid were wanted, aid in abundance 
might be had, if not from English writers on law — for, as we 
have said, this subject had never in England been dealt with in a 
solemn treatise— still from many an old jurist who would shew 
ample stores to be drawn upon. Cicero might have introduced 
the reader to right conceptions of the nature of fraud, in some of 
those passages which have frequently been cited by our judges 
from the bench ; as, for instance, the feigned case which he 
discusses, of the person arriving at Khodes with a cargo of 
wheat in time of famine— is it ^ fraud in him to take a famine 
price for his wheat, or tell the Ehodians of the information he 
is in possession of, viz., that a number of other ships laden 
with wheat are on their way to the island, and may soon be 
looked for ? ^ What is dolus mains and what is bona fides he 
would also learn full well, at least as regards preliminary views, 
from Cicero ;^ Puffendorf would almost exhaust the subjects of 

1 Cicero de Officiis, lib. iii., cap. xii. xiii, (See 6 M. & W. 368, and BartUit 
V. Salmon, 6 De G. M. & G. 39.) 

* Cie. de Off., lib. iii., cap. xiv. xvii. 
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injuria and culpa^ or Bentham's Morals* might hold up a Kght 
on occasion ; while from Whewell's Elements of Morality wise 
suggestions crop out abundantly.* 

It is true that English law, unlike the accurate sciences, does 
not live in definition ; but, nevertheless, who shall say of an 
author who treats of law that he does less than what is due to 
the profession, to the public, and to himself, when he takes some 
pains to make the approaches easy to the adytum — when he 
smooths the path, if not in the way of definition, at least 
of such explanation, discussion, and illustration, as leaves no 
doubt as to the meaning of the terms of art, the terminology 
and technicals, with which he is about to level the road ? Com- 
mon sense surely points this course ; a proper desire of utility 
sanctions it ; no taste revolts from it ; and, on the whole, we re- 
peat that it is no more than what an author owes to the profession, 
to the public, and to himself. But Mr. Addison has not done it, 
and therefore, probably, does not feel the pressure of the last- 
mentioned debt; for that sort of debt, with most men, is no sooner 
found to be due than it is promptly discharged in full. In the 
preface we certainly find it stated, that " Tort, at the present 
day, in our law denotes a civil wrong, for which compensation, in 
damages is recoverable, in contradistinction to a crime or misde- 
meanour, which is punished by the criminal law, in the interests 
of society at large, no compensation being awarded for the indi- 
vidual wrong." Then the preface proceeds to tell how *^ it is not 
every injury by one man to another that constitutes a Tort. If, 
for example, A establishes a school and obtains many scholars, 
or opens a shop and obtains numerous customers, and B comes 
and opens a rival school or shop, and draws away A's scholars 
or customers, an injury has been done to A; but there is no Tort 

1 Fuffend. De Jur. Nat. & Gent., lib. i., cap. vii. ss. 15, 16, 17. Lib. iii., 
cap. i. s. 6. See also Grotius De Jur. Bell. & Pac, Lib. ii., cap. xvii. s. 1 — 22. 
See Colquh. Rom. Civ. Law for ddusy ss. 282—286, 299, 1529; ctdpa, ss. 1630, 
1531, 1533, 1567. 

* Ex. gr&. vol II., cap. xvii.' . 

• Bk. I., cap. iv. art. 71, 80, 81, 86, 90; cap. v. art. 98, 99. Bk. IL, cap. xi. 
The famous Rhodes famine case, cap.xv. art. 305; also see cap. xxi.; and Bk. 
IV., cap. i. ii. iii. iv. , 
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or wrong; for one man has as mucli right, by the common lai^, 
to be a schoolmaster or shopkeeper as another ; but if the scholars 
or customers have been drawn away by unlawful means, as by 
the use of threats, intimidation, or slander, there is then a Tort 
or wrong, in respect of which compensation in damages may be 
obtained," and then another intended instance is given, and so 
on. But none of this amounts in any way to a definition of 
Tort ; nor indeed does it at all help to place before the mind 
of the reader a distinct idea of what is to be the subject treated 
of in the text, when we have read that a Tort is a civil wrong, 
for which compensation in damages may be had, in contradistinc- 
tion to a crime or misdemeanour. We do not thus gain any thing 
but the necessity, in order to arrive at the meaning of Tort, 
of having to find out the meaning of crime, and of misdemeanour, 
punishable by the criminal law ; which is very much like the 
old story of ignotum per ignotim. In fact, in order to understand 
a treatise, written on this system, on any one head of the law, you 
must come provided with an accurate and ripe knowledge of all 
the matter belonging to every other head of the law. Surely 
there is something in this concatenation which approaches start- 
lingly near to the vicious circle. Then, what is gained in 
clearness from the examples — say that of the school, or by the 
mode in which the examples are dealt with? A Tort, in fact, is 
an invasion by A of B's rights, either of property, person, liberty, 
or reputation ; for B to draw away A's scholars by fair rivalry is no 
injury to A, because A has no right to retain his scholars against 
all the world ; he has not an absolute property in them ; he is no 
more injured than he is when a father withdraws his child from the 
school because he can no longer afford to keep him there ; but 
when B seduces away the scholars by fraud, that must be effected 
for its means by slander, and then a Tort, but a Tort of a different 
character, and compensable by damages on a different ground, 
emerges. 

However, the above being all, or very nearly all, that is put for- 
ward, by way of preparation, for the body of the work, the text 
begins at once, like an article in a Digest (save only that it has 
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not the advantage of alphabetical arrangement), with the subject 
— o/ tJie rigM to the use of running tvater. Now here, before 
going further, we will at once say that Mr. Addison has brought 
an Herculean labour io bear upon his performance. He is by no 
means a compiler of books from side-notes ; there is no trace of 
scissors and paste in his system of book-making ; his statements 
are always neat, concise, and well put together, so as to convey 
the salient points of a decision with judgment and perspicuity ; 
and very few, indeed, are they who conceive the toil, and anxiety, 
and sleepless vigilance, that go to raising up so massive a work 
as this from the ground as it were, the author having no prede- 
cessor in the task on whose previous labours he might build, whose 
excellences invite an agreeable and elevating emulation, or whose 
failings — infames scopulos Acroceraunia — may stand out as 
landmarks to be avoided. Mr. Addison has had all the 
world before him whence to choose his plan, his materials, and his 
combinations; and for the most part he shows, we think, besides 
the rare and high qualities we have ventured to mention, the 
more brilliant attributes of sagacity and acuteness. Still we are 
sorry to say that many readers will find, we fear, that there is 
something wanting in Mr. Addison's treatment of the ^^Law of 
Running Waters." It is a subject which has of late extremely 
grown in importance. The increase of drainage has produced, 
and probably will produce, new aspects and new combinations of 
circumstances, multiplying difficulties as regards questions of 
surface waters ; and the widely increased working of mines in 
every part of England and Wales, will not improbably add largely 
to the almost new head of law that has of late begun to be de- 
veloped, respecting undergrowing springs and runners of water. 
It is a subject, no doubt, of extreme difficulty — the grand diffi- 
culty of all being apparently that of how to make received prin- 
ciples of law, when applied to these questions, especially of under- 
ground waters, square with the eternal principle of suum cuique 
tribuito; and therefore we cannot but think that, on a more 
fortunate plan to start with, Mr. Addison, with the same 
materials, might have succeeded in treating it in a mode that 
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would have conveyed more useful information, though probably 
at the expense of considerably more expansion, than has been 
allotted to it ^in the work as it stands. Probably much of the 
treatise would be improved, for the practical man's purposes, by 
greater development, by sharply defining a principle, and then 
exhibiting it ever recurring one and the same, through various 
concatenations of facts. The easier mode, of bringing into 
juxtaposition or sequence a family of decisions, stating the re- 
sults in each case, and leaving the reader to eviscerate for himself 
the common principle that dominates the whole, is probably not 
so useful a plan, or so well adapted for the purposes of most 
minds. It is not meant to say, much less to insinuate, that this 
mode of treatment is the rule ; on the contrary, in very many parts 
of this large and pregnant book, there has evidently been in guidance 
for a time the mode we have adverted to ; we only say that, in 
the case adverted to, it is to be regretted more development was 
not applied. While on this subject, it may be useful to our readers 
if we mention, that the rules of the civil law respecting water, may 
be very conveniently consulted in Mackeldy's Gompendium of 
Modern Givil Laio^ — a work not cited, by the way, by Mr. Addison, 
who here, and throughout his work, appears to have acted on the 
principle of seeking no aid, either by way of illustration or com- 
parison, or for the sake of elucidating the history of our law 
of torts, from the civil law, quod mirum. 

Let us now lay before the reader some examples of the mode 
in which the author buckles to his work. The first is one in 
relation to a not unimportant question. We find, early in the 
book, the right of support from the subsoil to the surface spoken 
of; then comes a heading of "infringements of the natural right 
to support ; " but then, farther on, there is another heading of— 
^[ When an easement of support from the adjoining land of the 
grantor passes as accessorial to a grant of land or of a tenement" 
Again he speaks of the right of support, and once more he does 
the same.^ But, again, he speaks of ^* the easement of support 

' Mackeld. Kauffman's Translat. S. 286 ; note S. 315. 
2 Addis. Torts, pp. 9, 11, 32, 36, 37, 45, 35. 
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being gained by twenty years' uninterrupted user/' &c.; but in 
fact it seems now to be well settled, *^ that the right of one man's 
land to support from the adjoining, is not an easement, or in the 
nature of an easement at all, but a natural right, like the right 
to the flow of the water in a natural river/' ^ The right to support 
for one building from an adjoining building, it will be borne in 
mind, is not the same thing ; it is certainly not a natural right ; 
it may arise in different ways,^ but not, apparently, from the fact 
of standing twenty years, as Mr» Addison seems to intimate ; for 
he not only fails to mark clearly that support is not an easement, 
but a right; he further appears to have been incautious in 
stating the law respecting the right of support for one house 
from the adjacent one. It is extremely difficult to see how the cir- 
cumstance of a house having stood for twenty years makes any 
difference, or creates any right, where the houses are supposed to 
have been built by different adjoining owners, each with its own 
separate and independent wall. For, suppose one of them, up- 
wards of twenty years ago, got out of the perpendicular, and 
leaned upon, and was in fact supported by the others, so that if 
the latter were moved the other would fall — ^then what is the 
right ? Not a right by prescription, from the nature of the case, 
nor a right derived under the prescription act of William I V,* 
It does not appear why Mr. Addison has not chosen to be guided 
by the decision of Solomon v. The Vintners^ Company^ and the case 
below cited. As he cites both of them for other purposes, we must 
suppose it was an oversight that caused him not to state in his 
work the valuable matter above extracted from them. 

In speaking of easements and customary rights, and enforcing 
the rule, that all claims, in respect of them, should be made with 
some limitation and restriction or they will not be valid, he seems 
to have pursued the plan of aggregating cases one after the other, 
without stopping to mention the principle which governs them 

1 Solomon v. Vintnert^ Co,, 5 Jur. N.S., 1178. The Nortli Eastern By, Co, v. 
EUiott, 6 Jur. N.S., 819. RowboUiam v. Wilson^ 8 E. & B. 123. See AUaway 
V. Wagstaffe, 29 L. J. Ex. 51. 

* See cases cited per Car. 6 Jur. N.S., 1178. 

' SdUmon v; Vintner^ Comp,, and Rovobotham v. Wilson^ vide L. M. & R.> vol. 
viii. p. 384 (Feb. 1860), uU $upra. 
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all.( It J8 o bvious, however, that by subst ituting the details of an 
instance for fEe statement of a principle, you do not teach tEe 
^ lagv ^ To exemplify," The case given in Mr. Addison's text is 
inat of a claim alleged to be immemorial and prescriptive, put 
forward by A, to the effect that he had a right to dig and carry 
away all the clay in B's land, if he (A) so pleased ; and that, we 
are told, could not be allowed, ^' for it would, as claimed, enable 
the defendant to take all the clay, in other words, to take from 
the plaintiff the whole close." But there is no statement of the 
ultimate principle which governs the case, and which is, that the 
effect of such a claim would be to prescribe for title to realty, 
which is contrary to a fundamental proposition of the old law.^ 

Touching on the common law as relates to bathing in the sea, 
Mr. Addison lays down the usual doctrine — dixit solennia 
verba; but it seems hard to leave his readers with the subject 
incomplete, by refusing to refer them to the provisions of the 
Local Government Act, 1858, incorporating the Towns Police 
Clauses Act, 1847. 

On the subject of Licences, around which there clings so much 
curious law, we venture to think that most readei*s will be of 
opinion, either that more or nothing ought to have been said in 
this work. The topics relating to it seem, as regards some of 
them, to have been touched upon, but not exhausted. Some 
additional cases to those cited in the work will be found below, 
and will lead onwards to various other decisions.* 

As to the head of ways of necessity, and indeed of rights 
of way generally, we have them also touched upon on various 
occasions :^ still there is certainly a great deal more extant about 
ways of necessity, almost all of it turning on or involving 
questions of Tort, than is here stated. Then, if it was within the 
plan of the work to discuss the liabilities of trustees and commis- 

' See WUUnson v. Proud^ 11 M. & W. 33. This case, however, as weU as 
Clayton v. Corhy, have been mach shaken, if not overmled, in a late case in 
the Excheq. Chamb. 

' Wood V. ManUy, 1 1 A. & £. 4. Bringloe v, Moriee, 1 Mod. 210. Sandyi r 
Hodgson, 10 A. & E. 472. Coleman v. Foiter, 1 H. & N. 37. 

* Pp. 31, 57, 554, 725. See JDenne v. Lights 26 L. J. Chanc. 459. 
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sioners of public roads for injuries suffered in the use of them, 
why omit the liability of surveyors of coi;inty bridges ? ^ There 
are, it may not be amiss to mention, various other kinds of rights 
of way, and other points on the subject, not mentioned by our 
author, but which have at least as good a title to a place in his 
work as many of those which are there.^ In fact, some very 
material parts of it are wanting. Why, for instance, does he not 
explain fully the material operation of unity of ownership ? ' 
Now, this is Qot asking too much, because, judging from the 
modus operandi in other cases, the author's ostensible purpose is 
to state the whole law of ways so far as it can possibly be con- 
nected with the law of tort, just as much as his purpose is to 
state the whole law of water-courses, &c. 

The head of nuisances must necessarily be a highly important 
one in all treatises on Torts ; it will at present, however, be enough 
to say on this matter, that it appears to be doubtful whether the 
book might not be improved by some additions in these parts 
of it, particularly as regards continuing nuisances * and noisy 
nuisances.* This again is a subject on which it is always most 
satisfactory to have recourse to a principle. 

Now, in general, the principle which gives the ratio decidendi 
on these matters of nuisance, is the dqty of the parties, or rather 
the duty of one to the other ; when that is ascertained, the ques- 
tion is put into a fairer way for liquidation. Of course, duty can 
not mean, in law or in a declaration, any thing different from that 
which arises out of a legal obligation ; it must have equivalent 
meaning with legal liability, or none. In case of a trial the ques- 
tion always is — was the defendant bound in law to do that which 

1 P. 726. See M'Kinnon v. Penton, 8 Ex. 319. 

» See 4 Bing. N. C. 799. See also 12 Q. B. 515 ; 26 L. J. Ex. 258 ; 21 L. J. 
Q. B. 406 ; 25 L. J. Chanc. 257.~0»t»2 Law, Mackeld. s. 313 and note. 

» See Phei/8ey v. Vicary, 16 M. & W. 484 ; also 6 Mod. 4 ; 14 Vin. Abr. 117 ; 
11 Idem, 449; 2 C. M. & R. 34; Cro. Jac. 170, 189 ; Parker v. Welsted, 1 Sid. 
39, 111. 

^ See pp. 100, 104, 76, 105, 106. Add the cases 7 Q. B. 661. Salk. 459, 
6 M. & W. 437. 

* Mumford v. Oxford, Worcegter ffc, Railway Co,, 25 L. J. Ex. 265. Hegingboiham 
V. The Eastern and Continental, ^o., P. Comp,, 8 C. B. 337. Res v. Smith, I Stra. 
704. 
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the declaration charges him with having omitted to do, or vice 
versa f And the court must be put in a position to hold that, in 
every state of things consistent with the facts stated in the declara- 
tion, the defendant was bound to do (or the converse as the case 
may be) that which the plaintiflf complains of his having omitted. 
This is not merely private duty that is here spoken of; it may 
be a duty of a public nature, in which case the plaintiff, to suc- 
ceed, must show a breach of public duty as well as a special 
injury to himself. This is another instance also in which we 
regret that it did not enter into Mr. Addison's conception of his 
undertaking, to refer more to principle. It would have rendered 
the work more agreeable in perusal, and more attractive to the 
student of law, and certainly have promoted Mr. Addison's 
avowed object, in writing a work on jurisprudence adapted for the 
purposes of others than those who are accustomed to have ^^fiir 
minds burthened with tg ghni cal legal learning which is nojt 
^obsolete^ or their judgments perplexed with " contradictory and 
conflicting decisions." Further, we are not sure that the subject has 
not been left somewhat imperfect, by having little or no mention 
of the effect of transfer of the ownership in a nuisance from one 
person to another. Does the original owner, after transferring his 
possession and control to another, remain liable to those who may, 
subsequently to the transfer, become injured by the nuisance ? or 
does he so remain liable, after parting with the control, without de- 
fault of his ? ex. grd. Does the owner of a ship sunk entirely, with- 
out any fault on his part, in the fairway of a river, so as to be a 
nuisance to vessels passing, remain responsible ?^ or is he to remove 
it, though the expense of removal be more than the value of the ship, 
and would have the effect of throwing on him a special and addition- 
al share in the consequence of a public misfortune, with which he 
had no particular concern, except that it arose out of a private 
disaster which he had innocently suffered ? * There are the cases, 

1 See Brown v. MalUlt, 5 C. B. 618. 

» See R, V. Watts, 2 Esp. N. P. 675, and 6 C. B. 618, 619, 

The case of Card v. Cate, 5 C. B. 622, is cited in the work, p. Ill, in respect 
to the law of keeping^ ferocions animals. Hudson v. Roberts, 6 Exch. 697, may 
be added on that subject. 



The Law of Torts. ' 11 

also deserving of notice, but not noticed, in which damage will be 
presumed ; as, for instance, where a house roof is built over an- 
other man's land, the drip of the rain-water is taken to be 
injurious, previous to evidence thereof. 

Coming next to Torts as more immediately affecting personal 
property, we must beg to say that one principle, which is not 
contained in this work, is of no small utility with regard as well 
to cases of trespass de bonis asportcUisy as of trover, viz. — the 
property in goods cannot be in abeyance any more than the fee in 
land.^ Again, it is perfectly obvious that the subject of conver- 
sion might be more effectively and clearly explained, and this is, 
of course, wholly indispensable before presenting a correct view 
of the nature of trover. 

Further, there can be little doubt that no harm would have 
been done by stating the principle, that while the right of pro- 
perty in a chattel is in one person, the right of possession cannot 
be absolutely and adversely in another.^ 

Then there is a decision which shows under what circumstances, 
if goods bought are left in the custody of the vendor, and he re- 
sells them, the re-sale is a conversion. This ought certainly to 
have been stated, for the light it throws on the nature of conversion, 
which perhaps may be succinctly said to mean a breach, made 
adversely, in the continuity of the owner's dominion over his 
gooda* 

We are told, *^ dogs trespassing in pursuit of animals ferce 
naturcBy cannot lawfully be destroyed." Does not this, however, 
as a proposition, require some little qualification? It seems 
that dogs, so trespassing in ancient parks and prescriptive 
warrens, may be destroyed, and there are very numerous 
authorities to that purpose.* 

1 Graytbrook v. Fox, Plowd. C, 275, 280, 2 Inst. 167. Hellam v. X«y, BrownU 
R. 132. Haynes's case, 12 Rep. 113 ; per Heath J. in Steel v. Eougkion, 1 H. 
Bla. 60 ; per Tindal C J„ Legge v. Boyd, 1 C. B. 112. 

One view with reference to fixtures it was material to have given ; but it 
is overlooked, viz. — That there may be a chattel, though fixed j BUiiop v, 
EUiot, 10 Ex. 496, s. c. err. 11 Ex. 496. 

2 Clerk V. Adam, 1 Cla. & F. 242. 

» Chinnery v. ViaU, 6 H. & N. 288. See also MartinddU v. Smith, 1 Q. B. 389. 

* Wadhur8t v. Damme, Cro. Jac. 44, Vin. Abr. Warren, G. 1 Wms. Saund. 
84, N. (3) ; 20 Vin. Abr. 519, 520 j 18 Id. 64 j Com. Dig. Plead. 3 M. 33, 
Protheroe v Matthews, 6 Car, & P. 581, 
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As belonging to what we have said above, on the value of 
laying down, in the first place, leading principles for brmging 
out the rationale of the law on the subject treated, we might 
have mentioned a principle of very common application on this 
head of law ; viz., that all persons are responsible for all the 
natural^ and legal consequences resulting from acts done by 
them in violation of the rights of others, and we feel an 
apology to be owing for not stating this maxim sooner ; but our 
excuse must be, that in fact it does not appear until the 343rd 
page of the book, that in Tort there ought to be a concatenation 
between the wrong and the loss, and then the matter is intro- 
duced, and most perfunctorily dismissed, in five lines. In tres- 
pass the intent may in general be said not to be material ; but, 
perhaps, no court of law has ever carried the principle so far as 
the Supreme Court of the State of New York, which has held 
that a justice of the peace, though insane at the time, was 
properly found guilty, and had judgment against him, in an action 
for false imprisonment.^ 

It certainly is with great regret that we find so little attention 
given to the objects of explaining and exemplifying principles, 
when so much is devoted to such subjects as proceedings against 
county court judges and officers, which has made necessary, 
or at least has led to, the copying into the book of copious 
extracts out of the County Court Acts ; surely a misappropriation 
of space as much as it would have been to state the law as to 
proceedings against justices or railway directors, on a plan of 
such detail as to involve the citation of Jervis's acts, or what- 
ever others might apply to the case. 

Speaking of the exemption of constables, and persons acting 
in their aid, from liability for acts done by them in obedience to 
a warrant of justices under the statute (24 Geo. 11. c. 44, s. 6), 
the author goes on to confine its operation to actions of Tort, 
citing Irving v. Wilsony 4 T. K. 485 ; in fact, however, there is 

1 See Walker v Goe, 6 Jur. N.S. 737. 
' Krcm V Schoonmaker, 3 Barb. 647. 
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no more than a dictum of Grose. J. to that effect, which has been 
overruled,^ It will be seen at once to be an extrajudicial 
dictum, because the oflScer there took not colore officii^ but 
without any right whatever. 

However comparatively unimportant the above may seem, 
no one will say that the fullest development ought not to have 
been given to one part of the law of Tort which is pre-eminently 
fertile in difficulty — ^we mean Torts which spring out of con- 
tract. There seems to be something quite unaccountable in the 
treatment of this department of the task. Although the case of 
Martin v. The Cheat Northern Railway Co. is more than once 
cited, we find nowhere any adequate or even serious attempts 
at development of the whole of the doctrine of law as to negli- 
gence, much less of that part of it which one would have 
supposed the case mentioned would have suggested, if any 
case could, viz., the question whether the doctrine of contributory 
negligence has place in the case of torts founded on contracts.* 
An action purely for a Tort, as, for instance, for a collision at sea 
or in a river, where neither party is previously known to or has 
special duties in respect of the other, seems undoubtedly to stand 
on a different footing in this respect, from one in which the Tort 
arises from some breach of a duty which one party has incurred 
to the other, by reason of their previous transactions and the con- 
tract that has grown out of these. There is sometimes great 
difficulty to say whether the gist of the action is tort or contract.* 
The action for money had and received, very often runs into the 
region of trover. For our own part, we should have wished to 
see more statement and elucidation of the right and power of 
waiver of the tort and suing in contract ; because such discussion 
cannot be adequately conducted without setting in a strong light 
various salient points in the law of Tort. 

1 See Waterhouse v Keen, 4 B. & C. 211, 212. 

2 See Caswell v. Worthy 6 E. & B. 849. WooUey v. Scovell, 3 Ma. & Ry, 105, 
See per Jervis C. J, in GourUnay v. Earle, 10 C.B. 83, Gerhard v. Bates, 2 E. 
& B. 476. 

» Marker v. Kenrick, 13 C. B. 188. Weal v. King, 12 East. 452. Govett v. 
Badnidge, 3 East. 62. Boorman v. Brown, 3 Q. B., 611. Earner v. Alexander^ 
2 N, R. 241. 
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On the one hand, it is certain that verj often facts which do 
not constitute an actionable breach of contract will support an 
action for Tort ; but still, on the other hand, it is to be borne in 
mind that a person cannot render another liable by declaring 
in tort who would not have been so on his promise.^ Also, as a 
contract cannot be transferred so that the transferee should be 
able to sue on it, so neither can an action be raised on the 
ground that the contract supplies a duty for the breach of which 
an action on the case may be brought.* Indeed it would be a 
strange result if, by merely substituting one form of declaring for 
another, the fundamental and much clung to rule of the old law 
— ^the impossibility of transferring a chose in action — could be 
eluded. The fact is, that the old lawyers founded, or sought to 
found, their distinction of actions on the metaphysical nature of 
things (so to speak) ; and where a question arose, whether one 
form could be substituted for another, the consequence was 
almost inevitable, that an ample inquiry into the relations of the 
actions was embarked in. The traces of the practice of waiving 
the one view or the other, reach far back : thus Newton 0. J.* 
lays down the law in the reign of Henry VI. thus, *^If you have 
taken my cattle, it is at my will to sue a replevin, which proves 
that the property is in me, or to sue a writ of trespass, which 
proves that the property is in him who takes the goods, and so 
it is at my pleasure to waive the property or not." 

Another point we would refer to is, that whilst we are told 
that 5 & 6 Vict c. 97, s. 3, repeals so much of any clause or 
provision in any public local, &c., act, as enables any party to 
plead the general issue only, and give any special matter in 
evidence, the author does not point out that this legislation was 
not meant to break in upon the practice of giunting, in public 

' Green v Greeribank, 2 Marsh. 485. See Lythgoe v Vernon 5 H. and N. 180, 
and compare Turner v Cameron's St. Comp. 5 Ex. 932. 

* Howard v Shepherd 9 C. B, 319. See Id. 312, that a breach of duty and a 
tort are not convertible terms ; therefore it seems that the law is laid down 
too unqualifiedly in this respect at p. 706 of this work. 

» Yearb. 19 Hen. VI. fol. 65, pi. 6 ; so 6 Hen. VI. fol. 8 B. RoJ^s v Maw^ 
15 M. and W. 448. Neate v Harding, 6 Ex. 349. 
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acts, power to plead the general issue, and that yarious public ^ 
acts have been passed since the above, containing such provisions.^ 

That a man in general shall not have an action against another, 
because that other has previously brought an action against him 
(the mere exercise of the right to sue in the Queen's courts not 
being in itself a ground on which any one is enabled to say that 
he is damnified), is true enough, though it is not stated by Mr. 
Addison in as clear language as he might have found in some of 
the many authorities on the question, of which he seems to have 
pretermitted all notice. Nor has he sufficiently, in our judgment, 
discussed those cases where the law throws a peculiar degree of 
care upon the defendant, as distinguished from those where the 
plaintiffs n^ligence prevents him from recovering.^ 

There is a curious question which Mr. Addison has just stated 
with a reference to a Nisi Prim dictum only upon it; but that^is 
by no means the whole of the authority that is extant concerning 
it. The point is this, when a defendant, in justifying libel, Justi- 
fies words which amount to a charge of felony, and prov^ his 
justification and obtains a verdict, can the plaintiff be transferred 
to the criminal court eo instanti to take his trial for the felony, 
without an indictment found ? It has been said, according to 
what appears to be the better opinion, that he may f but there 
certainly seems to be somewhat of a lack of examples of the 
thing having been done. 

The part of the work which belongs to libel and slander seems 
.to us to be the most ably developed, albeit by no means the easiest 
division of the task to deal with ; we will only remark that we 
should have rejoiced to see more discussion and explanation 
introduced respecting those cases in slander in which malice 
must be presumed, and is not a question of fact to be left to a 

• ^ Ex. GtL 11 & 12 Vict. c. 44. s. 10. Kirbif v Simpson, 10 Ex. 358. Taylor 
V Nesfiddf 3 E. & B. 724. No action wiU lie against a person for giving false 
evidence at a trial. Collins v Cave, 5 Jur. N.S* 296. 

2 See WiUoughby v. Horndge, 12 C. B. 742. Webb v Page, 6 M. & Gra. 196. 

8 2 Hale P. C. 161, Staundf. P. C. 94 b, lib. ii. c. 29. 4 Steph. Com. 408. 
4 Bla. Com, 307. 2 Car. and P. 421. 6 Jur. 1115. 7 M. & W. 630. 4 Hawk. 
5. C. Bk. ii. c 25. s. 6. 4 T. R. 293. See per Ld. EUenborough C. J. and 
Grose J., 29 How. Sta. Tri., 400u 
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jury, as in Hooper v. Truscott.^ The law as to libel in newspapers 
ought, we should say, to have been more fully developed j for 
instance, why omit the singular decision, that to tell, in a news- 
paper, a story of an individual calculated to render him ludicrous, 
is libellous, though he may have told the story of himself before 
its publication in print ? ^ The most singular decision, in this 
department of law, that we have met with lately, is the American 
case of libel brought for publishing an obituary of a living 
person.' 

In his 20th chapter, Mr. Addison treats of the pleadings ; but he 
omits to give his readers the benefit of the principle derivable from 
Wilkina v. Reed (though he mentions the case on another point), 
viz., that the declaration in an action for giving a false charac- 
ter of a clerk, must state sufficient cause of action, and more, must 
state the real matter of controversy between the parties, so as to 
shew that a good cause of action is furnished thereby ; otherwise 
the judge or court will probably not consent to amend, and the 
plaintiflf must fail, though he have ample evidence in court to go 
to the jury on a diflferent ground of action. Nor has he told ua 
the important rule in libel, that a plea of privileged communica- 
tion must allege that the defendant made the communication on 
a lawful occasion, believing it to be true, and without malice, or 
at least bond fide} 

The 21st chapter is given to the question of charges and costs 
in actions ex delicto^ and there is something on remoteness ; but 
he omits the material case of Powell v. Salisbury,^ and also 
Moore v. Adam. 

We shall conclude these remarks, which have been made in no 
unfriendly spirit, by calling attention to one or two miscellaneous 
points which could not so conveniently be introduced earlier. It 
might have been as well, as the case of Wells v. Ody is cited in 

1 2 Bing. N. C. 457. BuU. N. P. 8. 

» Cook V Ward, 6 Bing. 406. 

» M'Bride v EUis, 9 Rich. Law, 313. 

* Smith V. Thomasy 2 Bing., N.C. 372. 

• 2 Y. & Jerv. 391. Moore v. Adam^ 2 Chit, 198. 
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■ the book, to have pointed out the consequences if one part of the 
injury sued for is done on the plaintiflfs ground, and part on that 
of another landowner^-a point explained in this case. Again, part 
of an author's duty, and especially of one who writes for the edifica- 
tion of the classes for whom Mr. Addison publishes, must 
necessarily be, if he intends to be intelligible at all, to state a 
great deal more in the way of explanation and elucidation than 
he would be bound to do if his readers were more select, because 
more learned. Therefore it would not, we should have thought, 
have disgraced this work if we had read there, that a thing which 
is not a legal injury, is not made actionable by being done with a 
bad intent.^ He might have been at the trouble of pointing out 
that, where a new duty is imposed by a statute under a penalty, a 
person who has sustained a special damage by means of a viola- 
tion of that duty, having a right at common law to sue for such 
special damage, does not lose that right by reason of the statute 
having made the penalty recoverable by a common informer, upon 
neglect to perform the duty, though no person at all be injured.* 
There are, on the other hand, cases where statutes having pre- 
scribed particular modes of remedy, no other can be adopted. 

Very little or no explanation is given, and no attention is 
solicited to the principle of the case of Taylor v. Plumer ; yet the 
case is remarkable, as being an instance in which the common 
law courts pushed the doctrine of the character of the original 
trust being impressed on the product of the trust, almost farther 
than the courts of equity themselves have ever brought them- 
selves to go. 

At page 196, a case is stated from the Year-book of Henry 
VIII., which is misrepresented altogether. The effect of that 
case is to show that ferce natures^ whilst on the land, are part of 
the realty as much as mines. The case has been so understood 
by Lord Coke and various of the old lawyers, having been 
decided by some of the highest names, as Broke and Fitzherbert.* 
The case, understood fts Lord Coke understood it, has been 

' Stevenson v. Newenkam, 13 C. B, 297. . 
2 Couch V. Sted, 3 E. & B , 416. 
» Co. Littl. 4 a. 

VOL. X. NO. XIX. C 
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supported or adopted as law for a great many years.^ It seema 
very difficult to concur in the explanation that was attempted to 
be given of it, in the case of Earl of Lonsdale v. Rigg^^ by the 
Court of Exchequer Chamber. 

Finally, with regard to the two important points in a law book, 
the index and table of contents, we must report the former to be 
bad, and the latter excellent. 



Art. II.— assize AMENITIES. 

rpHERE are some people whose minds are so peculiarly con- 
-*- situated, and manners so strangely formed, that, whenever 
they enter a controversy, however much they may themselves be 
in the wrong, they manage to provoke their antagonist to put 
himself more or less wrong, too ; while, on the other hand, should 
they chance to be on the right side, they contrive by wrong- 
headedness to give it a dubious and questionable aspect. We 
do not know if Mr. Sheriff Evelyn or Sir Colin Blackburn be of 
this class. But neither of these gentlemen has shone with any 
brightness in the late passage of arms which disturbed and 
amused the Home Circuit at the late assize at Guildford. The 
affair was foolish enough in itself, and advantage was taken of 
every circumstance to work up, intensify, and aggravate the folly 
apparent on the occasion. One of the newspaper critics charges 
Mr. Justice Blackburn with lack of courtesy, declaring him to be 
a remarkably uncouth judge ; and then, by a mock and irrational 
generalization, alleges that judges are not such gentlemen as they 
were wont to be, and Lord Campbell is taken to task for appoint- 
ing to the bench a person so ill-qualified for the post as the late 
reporter in the court of Queen's Bench. We traverse the general 
assertion, and we demur to the particular illustration offered. 
Those who, by observation or tradition, are acquainted with the 
personal characteristics of the bench in olden times, know that 

' 27 Ass. pi. 29. 16 Edw, IV., fol. 2, pi. 6. Bro. Abr. Reservation, pi. 23. 
Propertie, pi. 4, 19, 20. Trespas, pi. 162. 

M H. & N. 923. Shep. Touch. 90. 
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there has always been, and necessarily must have been, then as 
now, a certain proportion of judges not remarkable for high 
polish in their demeanour, or distinguished for good birth — that, 
of the fifteen members of the bench, some must be more and 
some less eminent for professional learning and other valuable 
judicial qualities; but it is certain that, at no period of our 
history, was the Common Law Bench more worthily filled 
than it has been for the last quarter of a century. And farther, 
we will dare to say that justice, whether in civil or criminal 
affairs, has never been more honestly, laboriously, and satisfac- 
torily administered in our superior courts than at this day. 
Creatures of the court, political adventurers, low and vulgar 
practitioners, are not advanced to high judicial posts now, and 
indeed during exceptional periods only has this ever been the 
case. Public feeling and parliamentary watchfulness are too 
powerful to be despised, even if corrupt motives, or ignorance in 
the government, should prompt it to make improper appoint- 
ments of judges. With the exception of Lord Campbell's nomi- 
nation of Mr. Blackburn, all the recent appointmeipts have met 
with the cordial approbation of the profession and the public ; and 
even the elevation of this gentleman is not ascribed, so far as we 
are aware, to any unworthy motive ; nor as a judge has he, since 
he has enjoyed his unexpected appointment, given any occasion for 
any depreciatory comment, except that of the newspaper referred 
to, in which it was complained that he laid hold of Mr. Evelyn's 
shoulder in an undignified manner, being generally ungracious 
and ungraceful. We were not present on the occasion of this 
assault on the sheriff, and cannot therefore say whether any 
other judge would or would not, in all probability, have coerced 
this county functionary, even as bailiffs, it is said, give their hints 
when armed with a writ of ca sa ; nor can we venture to guess 
whether, if another judge had been driven to the resource of 
using physical force, he would have effected the operation with 
greater ease and elegance, and been better able to plead molliter 
imposuit manus. Since Chancellor Hatton's time it has not been 
considered an important quality in a judge to be a master of 
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"deportment." We never knew any one who has seen Mr. 
Justice Blackburn trip it gaily on festiye occasions, or play his 
rapier as happily as Mr. 0. Kean in the duel scene of Hamlety or 
Mr. Wigan in the Corsican Brothers. 

Mr. Evelyn wanted to make a speech — the judge wanted to 
prevent him. Now, it is a very diflBcult matter to stop the tongue 
of any man or any woman, if there exist in either a strong deter- 
mination to be loquacious. You may awe a talker, or outtalk him, 
or knock him down, or push him out of your presence ; but in any 
other mode the task is diflBcult, as any county court judge will 
depose who has tried to make an Irish plaintifif and defendant 
and their witnesses refrain from giving concurrent testimony. 
Mr, Justice Blackburn was put in a very awkward predica- 
ment by Mr. Evelyn ; but the judge gained his object, was prompt 
in action, and, by the combined eflfort of his fingers and his fines, 
gained him ultimately the victory. To our minds his suc- 
cess is a justification of the course he pursued. No one could 
venture to say of himself, until he has been placed in a like pre- 
dicament, that he would conduct himself better than did Black- 
burn J. Still, many may fairly believe that, by tact and force of 
character, most judges would have rendered impossible the 
occurrence of such a scene in court. 

But this scene (No. L as we may call it) is of little importance 
compared with scene No. II., and the causes which provoked it. 

Scene II. is the fining of Mr. Sheriff in five hundred pounds 
for publishing constitutional placards in the court The causes 
inducing this scene are the abominable arrangements and condi- 
tion of the Assize Courts of Guildford. Blackburn J. thought that 
noises emanated from the public, who are allowed to congregate 
in a small space of the court, and so he had the commune vulgus 
cleared out immediate That there was confusion, noise, and 
disturbance in the court, no one who knows Guildford can doubt. 
The court where Blackburn J. sat is used as a corn-market 
except at assize time, when it is rigged up in a temporary 
manner to receive the oflficers of justice — and a miserable rigging it 
is I In the outer passages, partitioned off from the portion occupied 
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by the men of law, lounge lazy hangers-on, who are duly attended 
by dealers in oranges, nuts, ginger-beer, and other delicacies 
of the season. These advertise their goods ore rotundo; stupid 
javelin men stand at the doors of the partition selling calendars, 
chaffering with people who seek the privilege of entry, and exercis- 
ing their patronage, if not with striking intelligence, yet not with- 
out considerable shrewdness. The passages and seats for counsel 
are of the most inconvenient size and description ; and the 
passing backwards and forwards, and effecting necessary com- 
munications during public business, invariably produce a detest- 
able bustle. 

Some judges bear the inconveniences of these courts better 
than others, and, indeed, most would readily admit that the pre- 
siding judge in the Crown Court at Guildford, is the only man 
whose comfort is at all regarded, though the arrangements for his 
behoof are of the poorest. The attorneys are most grossly 
mistreated — there is literally no place provided for them and 
their clerks ; and as for the witnesses and jurors in waiting, it is 
mockery to say that they are, or have been ever, thought of. If 
Justice Blackburn had had more experience, or had examined 
accurately into the matter, he would probably have discovered 
that the general public, despotically ousted, were not the main 
cause of the disturbance which overbalanced his equanimity. 
In clearing the court, the judge was excluding the fathers, mothers, 
brothers, and friends of the unfortunate prisoners — poor people 
who, filled with anxiety and forebodings, had probably travelled 
many miles to watch the particular trial in which they were 
interested. It does not need now-a-days a word in support of an 
open court of justice. But if the alternative unhappily were the 
possibility of the administration of justice, undisturbed by the 
noise of the public, or their exclusion from the court, common- 
sense must declare in favour of the former course. Nevertheless, 
hereon is issue joined ; the judge says the exclusion was 
justifiable because necessary, and this the sheriff'a friends deny. 
The sheriff's friends, however, are by no means prudent or trust- 
worthy people. Some have gone so far as to declare that the 
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court-houses are models of convenience and fitness, though they 
are notoriously almost, if not quite, the worst which the judges 
of assize ever enter. It was from one of these that an enterpri- 
sing young prisoner, some years ago, escaped during the arraign- 
ment at sessions. He observed the utter want of order in the 
place, and, quietly stooping, creeped under the innocent legs and 
empty blue bags of two unsuspicious juniors, who were intent on 
watching the curious telegraphic exercises which, in Surrey, are 
used by the oflBcers of the court when they wish to communicate 
with each other during the proceedings. His ingenuity and 
pluck deserved a better fate than it met. He had half an hour's 
start, and took boldly across country. When his absence was 
discovered, he was hotly pursued. He then swam the river, and, 
tired out, besought the protection of an old woman in a cottage. 
She, however, had either an innate love of justice, or a wholesome 
dread of the constabulary, and betrayed him. She gave him 
some food, and recommended him to mount a high tree and 
conceal himself for the present, and when she saw him safe she 
trotted off and gave information to the authorities. The remorse- 
less policemen surrounded the tree, and the prisoner was taken 
back to the disgusting court, whence he had with great good taste 
skilfully escaped. 

To return to the sheriff. This functionary, ill advised, it is 
said, by some constitutional lawyer, who so admires, it would 
seem, all the forms of antiquity, that present convenience and 
necessity are deemed unworthy of his approbation, after some 
days of reflection, resolved that the act of the judge in clearing 
the hall was unconstitutional, and the sheriff thereupon entered 
his protest, by placarding the wall of the court with rebellious 
denunciations. The judges summoned, rebuked, and fined him. 
And here ends the disgraceful and foolish transaction. 

The conclusion of the whole matter is this : — That if the county 
authorities refuse to provide a court-house where the public 
can congregate, as they have the right to do, the public must be 
more or less excluded, and justice more or less obstructed. That 
Mr. Justice Blackburn was justified in the wholesale oxclusion 
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which he ordered, admits of doubt— that his mode of barring out 
one part of the court (which, by the way, on the last days of the 
assizes was opened again) without appealing to the sheriflf— or that 
his manner of issuing his order, was felicitous, we do not aflSrm. 
But assuredly the sheriff, by issuing his proclamation,^ took an 
unwise step, which, following upon his contempt of court, in 
addressing his friends and admirers who might have been grand- 
jurymen, but were not, was pre-eminently unfortunate. 

Blackstone tells us that the sheriff is an officer of very great 
antiquity in the kingdom — that the title is derived from the 
Saxon times, signifying the reeve of the shire — ^that though he 
was in this remotest period only deputy to the earl or alderman 
of the county, in process of time the civil administration of the 
shire has entirely devolved upon the sheriff. He executes all the 
king's business in the county, and to him alone does the king 
commit custodiam comitatus. Theoretically the sheriff is a very 
important person. But his functions are in reality performed in 
the office of the under-sheriff and the deputy-sheriff Neverthe- 
less, on constitutional and political grounds, it would be unwise 
to sweep away high sheriffs, and confer upon the under-sheriff 
directly all the administrative duties which he now performs in the 
name of his superior. Moreover, there are extraordinary occa- 
sions when rights which, well defined in connection with the 

\ The proclamation waa as follows : — 

** To the Freeholders and Inhabitants of the County of Surrey, 
** Gbntlbmbn— On Friday, August the 3rd, Mr. Justice Blackburn, in my 
presence, but without addressing himself to me, ordered that part of the court 
which is appropriated to the public, to be cleared at a time when perfect 
quietness prevailed among the public, who were then present according to cus- 
tom. From that time, the public have been barred out from the court where 
Mr. Justice Blackburn presides ; and the prisoners have been tried, and 
causes heard, without the possibility of the law being fulfilled, which requires 
that *so many as will or can,' shall *come so near as to hear.* As your sheriff, 
and feeling that the general dissatisfaction is well grounded, it is my duty 
to record my protest against this unlawful proceeding; and I have given 
directions that the court shall be open again to the public, according to the 
custom and the law. All persons, so long as they conduct themselves with 
decorum, have a lawful right to be present in court ; and I hereby prohibit 
my officers from aiding and abetting any attempt to bar o$it the public from 
free access to the court. — I am, gentlemen, your faithful servant, 

« WILLIAM JOHN EVELYN, Sheriff. . 
• « Guadford, Saturday, Aug. 11, I860." 
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ancient oflSce, could only be defended from encroachments or 
attack with the authority and certainty of established law 
and custom. There are, also, certain conveniences and social 
advantages in maintaining among the class, whence sheriffs 
are generally selected, men who represent oflScial duties though 
they do not perform them. A sheriff can exercise some influence 
for good in his county if he tries ; and if Mr. Evelyn's successor 
in Surrey will exert himself to procure proper accommodation for 
the next assizes holden at Guildford, he will be doing infinitely 
greater service than allowing himself to be goaded or lashed up 
to useless conflicts with the judges on circuit. 

It does occasionally happen that county magistrates, and grand 
jurymen, do seem to be affected with absurd jealousy of the 
Queen's judges, and an unpleasant feeling is exhibited, the origin 
of which it is not worth while for us to inquire into. Fortu- 
nately the character, habits, education, and position of the men 
who have made their way on to the English Bench, render them 
the least fit people in the world ** to stand nonsense," though, as 
a body, they are distinguished for courtesy and dignified demea- 
nour. There are opportunities for county functionaries to render 
themselves disagreeable at assizes if they so desire ; but we 
apprehend an unfortunate conjunction of characters, like those 
possessed by Mr. J. Blackburn and Mr. Evelyn, is not likely soon 
to occur again, and the general current of assize events will, we 
hope, be uninterrupted by provocation or discourtesies on either 
side. 

We have often before pointed out in this Review^ how defective 
most of our court-houses are throughout the country. Many of 
the apartments at Westminster even, are utterly unfit for the pur- 
pose to which they are applied. The city of London has also 
one or two most vile and monstrous substitutes for courts. We 
must not, therefore, be too hard upon county dignitaries for not 
providing suitable buildings. But there is a great difference 
between the usually bad and the perfectly intolerable. 

Ko building is suitable for the purpose of the assizes, unless it 
has decent accommodation for the judges and occupants of the 
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bench — for the juries sworn and in waiting, the clients, prisoners, 
witnesses, attorneys and clerks, for the gentlemen of the bar, and 
for a portion of the general public. It must have such arrange- 
ment, proportions, and acoustic properties, that those who are 
mutually to see and address each other, should be mutually 
visible and audible ; and, further, that the passages and means of 
access and exit should be ample, and easily appropriated to the 
various classes frequenting the court. Too large a building, in 
which too many of the general public may crowd, is an evD. It 
produces noise very obstructive to the course of business. Idle 
curiosity to hear details of crime and immorality, with which the 
less men are familiar the better, is the leading incentive to a 
thronged assembly; and the anxiety to make jokes, and to give 
vent to the incongruous *^ laughter," one so often sees in reports 
of even the most serious cases, is due to the vulgar love of seeing 
any show, so long as it is exciting or amusing; nor are there many 
things more disgusting in the administration of justice, than when 
the advocate speaks and acts ad populum, and resorts to clap- 
trap to bring down the gallery, or lends himself to tickle the 
pit. We have heard that there was, or is, an entertainment 
popular with certain not very refined classes, called the ^' Judge 
and Jury," in which all the humour generally sought for by *'the 
public '* from courts sitting at Nisi Prius^ or for the trial of pri- 
soners, is attempted to be brought together in a series of comic 
scenes. A droll judge, comic counsel, funny witnesses, eccentric 
jurymen, and obscene disputes, are made the food, as we are 
credibly informed, for amusement. It is chiefly this sort of im- 
proving recreation which the majority of the public who frequent 
the courts are really seeking. Therefore, while we advocate a 
certain provision to be made for the accommodation of the public, 
we are strongly of opinion that it should not be too extensive. 
The newspaper press, moreover, by its reports gives suflBcient, and 
more than suflBcient, publicity to legal proceedings, which is an 
additional reason for limiting the space for the public within 
a reasonable extent. There will always be a diflBculty on this 
point, where more people want to gain admittance than can be 
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reasonably admitted. Practically speaking, the javelin men r^u^ 
late the admission by reference to what we might, in deference to 
the Norman element of our language, express by " douceur," and 
in obedience to another element call "tipping;" nor do we 
doubt that the constitutional advisers of Mr. Evelyn could trace 
this custom from the earliest times. 

Let us hope that the progress of civilisation and of education 
will bring with it a better construction of our courts of justice, 
an improved taste in our sheriflFs, more practical wisdom in their 
constitutional advisers, and if need be, as in some cases is possible, 
a more polished demeanour among the judges of assize. 
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Art. m.— judicial STATISTICS. 

1. Judicial Statistics^ 1859. — England and Wales. Part L 
Police— Criminal Proceedings — Prisons. Part II. Common 
Law — Equity — Civil and Canon Law. The Returns relating 
to Police, pursuant to Stat. 19 and 20 Victy c. 69. London, 
1860. 

2. Judicial Statistics^ 1858, &a, &c. London, 1859. 

npHE scheme for an annual return of the proceedings of the 
-^ various criminal and civil courts in England and Wales, 
was originated in the year 1855. In that year Mr. Redgrave, 
Criminal Registrar, was directed by the Secretary of State for the 
Home Department, to organize and carry out a plan for collecting 
and tabulating the necessary information ; and in the course of 
last year a volume of judicial statistics was, for the first time, pub- 
lished " in a form approaching completeness.'" ^ The chief defi- 
ciencies, however, in that volume were but of minor importance, 
being deficiencies in respect of the proceedings of the ecclesiastical 
courts. But in the volume of the present year no court has been 
neglected ; and " the Judicial Statistics for 1859, include the pro- 
ceedings of every class of courts in England and Wales for the 
determination of criminal and eivil matters. The details of their 
proceedings, and their modes of statistical expression, will doubt- 
less be improved and extended from time to time, and will follow 
and exemplify the future changes both in the law and the forms 
of procedure ; but the arrangement and completion of a system of 
judicial statistics has now been fairly established.'' ^ 

Part I. of these statistics comprises — 1st, statements of the 
police establishments and expenses, the number of offences com- 
mitted and oflfenders apprehended, and the number of inquests 
held by coroners ; 2ndly, statements of the number of persons 
committed for trial at the assizes and sessions, with the result of 
the proceedings ; and, 3rdly, statements of the condition of pri- 
sons, the number of prisoners, and the expenses of the various 
^ Jud. Stat, 1858, p. 145. » Jud. Stat., 1859, p. v. 
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establishments, and returns relating to reformatories and indus- 
trial schools and criminal lunatics. 

Part II. comprises the returns relating to CIVIL matters only ; 
but we do not purpose here to deal with that part It would be 
impossible, within the limits of an article of moderate length, to 
give a satisfactory outline of both Parts ; and as the civil pro- 
geedings of 1859 " do not materially differ in their results from 
those of the preceding year," ^ (which were commented on in our 
Number for November, 1859, vol. viii. p. 152,) we have selected 
Part I. for analysis on the present occasion. We shall not, how- 
ever, confine ourselves to the returns for 1859, but shall refer to 
those for 1858, whenever a comparison of the results may seem 
of interest. 

1. The Police Establishments, <kc, — The police force on the 
29th September, 1859, consisted of 20,597 men (a small increase 
on the number in 1858) ; and, taking the population of England 
and Wales (according to the last census) at 17,927,609 souls, the 
average proportion of police to the number of inhabitants is 1 in 
870. This proportion, however, varies very much in diflferent 
districts. For example, in the city of London it is 1 in 210 ; in 
Liverpool, 1 in 308 ; in the metropolitan police district, 1 in 384 ; 
in Manchester, 1 in 502 ; in Birmingham, 1 in 636 ; in Sheffield, 
1 in 708 ; and, if we turn to the counties, the proportion dimi- 
nishes very rapidly, being in Warwickshire 1 in 122 J ; in Suflfolk, 
1 in 1602, &c. But, as is observed by Mr. Redgrave, population 
which is calculated on residence forms but a veiy imperfect basis 
of comparing the relative amount of the police forces, especially 
as regards cities and boroughs, where the population is more vari- 
able than in the counties. 

The total cost of the police amounted, in the year 1859, to the 
sum of c£*l,485,029 : 1 : 10, being an average cost of ^^72, 2s. per 
man. Of the gross sum, ^^1,105,708 : 9 : 5 was expended on 
account of " salaries and pay,'* giving an average of £5i, 13s. per 
man, and £104,491 : 15 : 8 on account of clothing, which last 
sum gives an average of £5, Is. per man. Three-fourths of the 
IJud. Stat., 1859, p. 102. 
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charges for pay and clothing are borne by local funds, and the 

remaining fourth, upon report of eflSciency by an inspector of 

constabulary, is defrayed out of the public revenue,^ which, in 

the year 1859, was charged with a sum of £310,205 : 10 : 7 for 

that purpose ; but all payments for allowances, superannuations, 

horses, harness, station-house charges, &c,, are made out of 

local funds. 

The numbers of Known Thieves, Offenders, and Suspected 

Persons at large, to keep whom in check this large police force 

is maintained at so heavy an expense, were as follows : — 

1859. 1858. 

Known thieves and depredators 39,638 40,032 

Receivei-s of stolen goods 4,407 4,.^45 

Prostitutes 30,780 28,760 

Suspected persons 37,688 39,226 

Vagrants and tramps 23,353 22,659 

Total 136,766 134,922 

Mr. Redgrave, in his introductory reports, has made some useful 
calculations to show the proportion which the criminal classes 
bear to the rest of the inhabitants in various districts ; and from 
these calculations it somewhat unexpectedly appears, that the 
metropolitan districts (including an average radius of fifteen 
miles round Charing Cross) are by far less infested by these 
persons than other great towns and ports. Thus, the proportion 
of the criminal classes in the metropolitan districts is now ] in 
194; in seats of the woollen and worsted manufacture (Leeds, 
Bradford, Halifax, &c.,) 1 in 137 ; in seats of the cotton and 
linen manufacture (Manchester, Preston, Salford, &c.,) 1 in 124*6 ; 
in seats of the small and textile fabrics (Norwich, Nottingham, 
Derby, &c.,) 1 in 119*4 ; in the commercial ports of Liverpool, 
Bristol, &c., 1 in 96*4 ; in the pleasure towns of Brighton, Bath, 
Dover, &c., 1 in 87*4 ; in towns depending upon agricultural 
districts (Ipswich, Exeter, Reading, &c.,) 1 in 86*6; and in Bir- 
mingham, SheflSeld, and Wolverhampton, the seats of the hard- 
ware manufacture, 1 in 54*4. 

1 The city of London is excepted from this benefit. The corporation 
defrays all the expenses of its police, numbering 608 men. The expense 
exceeds £47,000. 
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The state of prostitution in the same towns has been separately 
estimated by Mr. Redgrave. Here, London, though not the 
highest, is yet high in the moral scale. The proportion of prosti- 
tutes in the seats of the woollen manufacture, is 1 in 559*2 ; in 
the seats of the cotton manufacture, 1 in 469'7 ; in the seats of 
the hardware manufacture, 1 in 453*5 ; in the metropolis, 1 in 
371*6 ; in the seats of the manufacture of the small textile fabrics, 
" where the young of both sexes are closely brought together,'' 1 
in 345*9 ; in the towns depending upon agricultural districts, 1 in 
241 ; in the pleasure towns, ** doubtless charged with the vices of 
other districts," 1 in 209 9 ; and in the commercial ports, where 
notoriously prostitutes abound, 1 in 173*4. 

The returns next deal with the number and nature of the crimes 
recorded by the police (not including charges summarily dealt 
with), and the number of persons apprehended in pursuit of the 
criminals. " The crimes known and recorded by the police,'' saya 
Mr, Redgrave (Rep. 1859, p. ix.), "are of the class which are 
proceeded against in the criminal courts, to the exclusion of the 
lesser offences ; and if it could be assumed that all such crimes 
are included in these returns, their numbers, when compared with 
the apprehensions which ensue, would be a successful proof of 
police vigilance. But though it may be concluded that crimes 
which, from their atrocity or magnitude, cause alarm and hue and 
cry, will not fail to be known and recorded by the police, it cannot 
be supposed that the large amount of petty depredations which 
must result from the criminal class already enumerated, can be 
fairly represented by the 36,232 cases which appear in the returns 
under the wide definition of Larceny. Such a statement must 
rather be taken as a proof of how little accurate information is 
possessed of the extent of the pilfering and depredation, which all 
the evidence in the returns tends to show must be successfully 
committed." ^ 

The number of apprehensions, however, is no test of police 

1 Mr. Redgrave is not quite accurate in supposing that the amount of petty 
depredation is represented by the 36,262 recorded cases of Larceny to which 
he refers, for in that number the charges summarily disposed of are not in- 
cluded. 



Judicial Statistics. 31 

vigilance or intelligence ; but can, at most, prove a desire on the 

part of the police to appear vigilant. This should be borne in 

mind ; for, otherwise, the returns might lead to the belief that our 

police is not so inefficient as it really is^ and as appears from the 

following particulars : — 

The crimes recorded in the year ending on the 29th Sept, 

1859, numbered 52,018, and the number of persons apprehended 

in the same year amounted to 27,119 ; whereas the numbers for 

the preceding year (1858) were 57,868 recorded crimes, followed 

by 30,458 apprehensions. The persons apprehended were, on 

their final examinations before justices, disposed of as follows : — 

1859. 1868. 

Discharged 10,178 11,789 

Discharged on bail for further appearance if 

required 268 191 

Bailed to appear fur trial 1,289 1,330 

Committed for want of sureties 79 82 

Committed for trial 15,305 17,066 

27,119 30,468 

Now, if, from the number of persons apprehended, the number 
of persons discharged be deducted, we find that, for the 52,018 
crimes recorded in 1859, only 16,941 persons were properly 
apprehended, or successfully prosecuted by the police, thus leav- 
ing 35,077 crimes, or 67'4 per cent, of the total number of crimes, 
altogether unaccounted for ; a result almost identical with that of 
the previous year, 1858, in which, in respect of the 57,868 re- 
corded arimes, 18,669 persons were properly apprehended, leaving 
39,199 crimes, or 67*5 per cent, of the total number of crimes 
recorded in that year, unaccounted for. Mr. Redgrave, in his 
Report for 1858 (p. xi.), has properly observed, that it is essential 
*^ to remember that the commission of a crime, and the detection 
of the oflfender, may not occur in the period comprehended in the 
same return ; and that, while in some instances several offenders 
may be implicated in the commission of the same crime, in others 
several crimes may be committed by the same offender.' Never- 
theless, the calculations we have made may, for all practical pur- 
poses, be taken as sufficiently accurate, being based on general 
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averages, in which excess on the one side may be fairly considered 
as balanced by deficiency on the other. 

It is difficult to account for the impunity with which crime is 
committed in this country, except on the supposition that onr 
police is wanting in intelligence or vigilance. A grand jury at 
Liverpool on a late occasion stated their opinion, that the scale 
of allowances to witnesses, made under an order of Sir George 
Grey, in February, 1858, materially influences the course of justice. 
The scale is now so low, that there is a general disinclination to 
forward the administration of justice by giving information, as 
every person so doing must necessarily subject himself, not only 
to trouble and inconvenience, but likewise to pecuniary loss ; and 
the allowance to the police attending the assizes and sessions is so 
inadequate to meet the additional expenditure incurred by them 
when living from home, that they are most reluctant to under- 
take any duty which involves attendances at sessions or assizes. 
The whole presentment of the grand jury is worthy of careful 
perusal ;^ but yet it does not account for the fact of an undue 
proportion of crime remaining unpunished, for the effect of the 
reduced scale could scarcely have been felt so early as to have 
influenced the returns for 1858, which, as regards the proportion 
of unpunished crime, do not show a more favourable result than 
the returns for 1859. 

The inefficiency of the police is attributable to two causes : 
1st, The inferior class of men attracted by the rate of pay ; 2nd, 
To the improper and imperfect system of appointment of officers, 
petty and superior. The first cause is the result of the desire for 
economy, the false application of the doctrine of supply and 
demand, and the forgetfulness of another law of commerce — that 
a good article must be adequately paid for. The second cause is 
an old one and a difficult : favouritism, interest, obsequiousness, 
and humbug, are venerable and inveterate, but, be it remembered, 
not invincible enemies to the working of public institutions. We 
know enough of the internal working of the police force to affirm, 
that there is a practice of bullying and sneaking among the petty 
1 The presentment will be found in a subsequent page. 
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officers and the privates, both common and highly detrimental to 
the service. Some well-known divisions of the metropolitan 
police, indeed, are notorious for containing questionable charac- 
ters, both among the officers and men ; plausible demeanour in 
the witness-box being far more studied and rewarded than honest 
and straightforward performance of other duties. If the general 
body of police were better officered, better selected, better reward- 
ed, and so retained longer in the service, then we have no doubt 
whatever that more criminals would be surely detected, and crime 
more extensively repressed. 

The proportion of crime varies very much in the di£Ferent 
classes of offences, as will be seen from the following table,^^ in 
which the crimes recorded are divided into six classes : — 

The first class comprises offences against the person — such as 
murder, attempting to murder^ manslaughter, concealing the 
birth cf infantSy unnatural crimes, rapCy bigamy^ assaults^ &c. ; 
the second class comprises offences against property^ with violence 
— such as sacrilege, burglary, robbery, obtaining money by threats, 
piracy, &a ; the third class comprises offences against property, 
without violence — such as cattle-stealing, larceny, embezzlement, 
receiving stolen goods, frauds^ &c. ; the fourth class comprises 
malicious offences against property — such as arson^ destroying 
goods, killing and maiming cattle, and other malicious offences ; 
the fifth class ^ comprises /orjr^ry, and offences against the cur- 
rency; and the sixth class comprises offences not included in the 
above classes — such as aiding smugglers, offences against the 
game laws, prison-breaking, perjury, riot, sedition, keeping 
disorderly houses^ &c., &c., &c. 

1 The calculations necessary to form this Table (which is not given in the 
Returns) are based on the numbers contained in Table 5, Returns, 1859, p. 22, 

^ In Table 5, and indeed in all the tables prior to those relating to criminal 
proceedings (p. 47), the crimes comprised in this class are placed before the 
class of malicious offences against property} but in the tables relating to criminal 
proceedings the order is reversed. It is of little consequence in what order 
the diflferent classes are placed (although the order we have selected seems to 
be the natural one) ; but there should be uniformity in the tables in this re- 
spect, and the want of it causes confusion, and embarrasses those who wish to 
compare the various tables. 

VOL. X. NO. xix. I> 
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Mr. Bedgrave thinks it probable that, of the first two classes of 
crimes, the great proportion are known to the police and included 
in the returns; and therefore, even after making allowance for the 
fact, that the number of persons apprehended in respect of offences 
against the person, exceeds the number of offences recorded in that 
class, it is satisfactory to learn from the above table, that the 
perpetrators of these grave crimes are more readily detected and 
followed up by the police, than criminals of less degree.^ 

Under the summary jurisdiction of justices, 392,810 persons 
were proceeded against in the course of the year 1859, of whom 
ii57,810 were convicted, and 135,000 discharged. The corre- 
sponding numbers in 1858 were 404,034?, 260,290, and 143,744. 
The punishments and penalties inflicted were d'sttibiitcJ as 

follows : — 

NiiMBt:E OF Persons. 

laW. 1858. 
Imprisoned for terms varying from fourteen 

days and under, to six months and above 66fi04 64,562 

Sent to Reformatory Schools 780 699 

Fined 162,604 160,636 

Whipped 476 602 

Ordered to find Sureties or enter into recog:- 

nizances 12 203 10 360 

Delivered up to the army or navy 3515 3781 

Other punishments 21,728 19,750 

Total 257,810 260,290 

It is diflScult, says Mi\ Redgrave, to classify for the purpose of 
general analysis the various oflfences which are now subject to be 
summarily dealt with ; but an analysis of the graver offences within 
the jurisdiction of justices is given in the report for 1859, and, as 
it seems to be the best that can be made, we shall here follow it. 
In the report, the number of persons proceeded against in each 
class is given only, but the following analysis comprises also the 
number of the discharged and convicted, obtained from Table 8 
(Returns, 1859, p. 34). 

^ The result of the calculations which we have made, is somewhat more 
favourable to the police than that arrived at by Mr. Redgrave in his report. 
Mr. Redgrave, in estimating the per centage of the cases successfully pursued 
by the police, puts to their credit those cases only in which the persons appre- 
hended were committed or bailed for trial, whereas we have included those 
in which the persofis apprehended were bailed simplyi or committed for want 
of sureties. 
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1. Stiauno AiTD Attempts to Steal : 

Larceny by offenders aged under 16 years ^ 
Larceny under 6s., and on pleading guUty« 
Attempting larceny, and larceny from the 

persona 

Doflra birds. &c.' » 


inJMBEB OF PERSONS PBOCEEDEdI 
AGAINST. 1 


ToUL 


Discharged. 


CouTicted. 


6,650 
18,772 

18,119 

647 

2603 

648 


2748 
4949 

7460 
303 
748 
228 


8802 
8823 

6669 
344 

1855 
420 


Fruit or vefiretabls oroduotions^ ....•• 


Fences, wood, trees. &c.' 


Total 


37,339 


16,426 


20,913 


• 

2. Malicious Offences of Dahaob and Tres- 
pass :» 
DegtroTinflT fences. &t» •..» 


1906 
770 
975 


669 
193 
233 


1336 
677 
742 


fruit, &C. 


,1 «AU>V, WW* •*. 

trees. &c 


Total 


3660 


995 


2655 


3. Assaults: 

On women and children, aggravated^ 

On Deace officers 


3191 
13,329 
67,613 


635 

1607 
30,238 


2666 
11,822 
87,276 


Common^ •• •.* i ••... 


Total 


. 84,083 

7175 

960 

63 


32,280 


61,763 


4. Offences against the Game Laws ; 

Trespassing in the daytime in pursuit of game 
Night poacning 


1171 

153 

10 


6004 

807 

43 


Illeflr<^llT selHiffir or buTinir flrame ....tr- 


Total 


8,188 


1834 


6854 





Now, from these numbers we draw the following conclusions : — 
namely, that the proportion of persons convicted to persons 
proceeded against in stealing cases, is about 56 per cent. ; in 
malicious offences, about 72 per cent ; in assault cases, about 61 
per cent. ; and in offences against the game-laws, nearly eighty- 
four per cent. I Turning back to Table 5 (p. 22), we find, under 
the head of indictable offences against the game-laws, that 92 such 
offences were committed, in respect of which 164 persons were 
apprehended, of whom only 28 were discharged, 1 bailed, and the 
rest, numbering in all 135 persons, were either committed or 
bailed to appear for trial! Doubtless, more persons than one 
are usually implicated in each offence of this nature ; but yet this 
seems scarcely sufficient to account for the large number of com- 

1 Subject to summary jurisdiction since 1847. ' Ditto, since 1855« 

» Ditto,»since 1827. * Ditto, since 1863. * Ditto, since 1828, 
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mitments as compared with the number of discharges. The 
inevitable conclusion, we think, is, that country justices are deter- 
mined to ''put down'' poaching, and jump to the conclusion that 
every person accused before them of poaching is guilty of that 
crime. 

Amongst the 70 offences classed in Table 8 (p. 34) as punishable 
by justices, that of drunkenness standsjfirst in respect of the number 
of persons proceeded against; the number for the year 1859, 
being 89,903. Of this large number, 33,742 were discharged, 
and 56,161 convicted. In 1858, the numbers were: — charged, 
85,472 ; discharged, 33,611, and convicted, 61,861. Drunkenness, 
therefore, appears to be on the increase. 

The right of appeal to the quarter-sessions from the convictions 
of justices, which is given by statute in many cases, is very 
sparingly exercised. There were but 38 appeals in the year 1859, 
which resulted in the convictions being affirnaed in 19 cases, and 
quashed in the like number of cases. In 1858, there were 60 
appeals which were also similarly disposed of, 30 convictions 
having been affirmed, and 30 quashed. Mr. Redgrave says 
{Report, p. xiii.), that there were also, in 1859, 72 cases submitted 
under the statute 20 and 21 Vict. c. 43, on points of law to the 
Superior courts, but we do not find any return on this head, nor 
does it appear how these cases were decided. There is the same 
defect in the returns for 1858. 

There are many other points in this division of the returns 
on which we would gladly dwell at large, but so much yet remains 
to be considered that we must pass on. 

With regard to the coroners^ returns^ Mr. Redgrave tells us 
that, "upon the face of the returns made, the coroner in many 
instances complains that, from the interference with his ofiQce by 
the justices, his return does not fairly represent the state of his 
district. It is alleged that the costs of the inquests are disallowed 
in some districts where a verdict of natural or accidental death is 
returned ; in other districts on verdicts of found dead, still-born, 
or sudden death ; and it seems clear that the number of inquests 
has been diminished by these limitations, and that there is not a 
uniform practice in the different districts." 
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This is not a very satisfactory state of things. It is essential 
no doubt, to guard against these inquiries being instituted for the 
sake of costs; but the importance and benefit of coroners' inquests 
is 80 great, that a practice which perhaps tends to prevent the 
holding of necessary or proper inquests is much to be deprecated.^ 

The following table shows the number of inquests held during 
the years 1859 and 1858. 

Vebdict. 1869. 1858. 

Murder 204 183 

Manslaughter 198 197 

Justifiable homicide •..•••••• 23 4 

Suicide 1240 1275 

Accidental death 9241 8947 

Injuries, causes unknown 350 264 

Found dead 2917 2611 

Natural death : — 

From e^Lcessive drinking . 309 227 

Disease ai^gravated by neglect 93 188 

Want, cold, exposuie, &.C • • . 162 158 

Oiher causes 5797 5792 



The costs were as follows : — 



20,531 19,846 



Total Cost. Atebaqe. 

1859... £60,920 16 6 £2 19 4 

1858 £58,973 11 9 £2 19 5 

The average cost in the years 1857 and 1856, was somewhat 
higher, being respectively £3 Is., and £3 1p. 7d. 

2. Criminal Proceedings, — ^The next division of the retifrns 
deals with Criminal Proceedings; but whether the returns in 
this division are made up to the 29th September, or the 31st 
December, 1859, or any other day, does not appear. They are 
merely stated to be for the year 1859. The same inaccuracy — 
for we must call it an inaccuracy — occurs in the Coroners' Re- 
turns, and in other parts of the volume, and detracts in some 
measure from the valu^ of the work. 

- In the annexed Table, which we have calculated from the 
Returns for 1859 (p. 47), the various oflfences are classi^ed as 
before, and the number of commitments, &c., in each class is given. 

* The Act of last session, relating to County Coroners, will, it is hoped, 
effect some Improvement in this respect. 
[A notice of the Act will be found in a subsequent page. — En.] 
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The trials of the 16,674 persons who were committed or bailed 
for trial in the year, were distributed among the various criminal 
courts as follows (Kep., p. xvii.) : — 

1. County Quarter-Sessions Courts 6,687 

Middlesex County Sessions 1,606 

2. Borough Sessions Courts 3,875 

3. Circuit Assize Courts 3,332 

Central Criminal Court * 1,174 

Total 16,674 

It is here worth remarking, that the Great Unpaid of the 
Quarter-Sessions try, with the aid of " twelve intelligent English- 
men in the jury-box," three-eighths of all our criminals, excepting 
those who are disposed of summarily. 

It will be seen from the table ante, p. 39, that the capital convic- 
tions numbered 52 in the year. Of these, 18 were for murder, 6 for 
attempts to murdery 19 for sodomy, 7 for burglary, with violence 
to persons, 1 for robbery and wounding^ and 1 for arson of a 
dwelling-house, persons being therein. For the last fifteen years 
capital convictions have practically been confined to these six 
crimes ; and within the last ten years the maximum number of 
such convictions in one year was 70 (in 1851), and the minimum 
49 (in 1850 and 1854). This is in marked contrast to what was 
the case thirty years ago. In 1829, sentence of death was passed 
or recorded in 1385 cases ; and in that year 74 persons suffered 
death, of whom 51 were convicted of crimes happily no longer 
capital. 

But there is still room for improvement ; and we trust soon to 
see our criminal law so far reformed, that the solemn farce of 
recording sentence of death may be abolished. Custom and 
feeling have now so firmly established the rule of commuting 
every sentence of death except only in cases of murder, that it 
would now be utterly impossible to carry out the sentence for any 
less crime ; and therefore, to compel the court to record a sen- 
tence where there is no intention of executing it, is a senseless 
mockery, and can lead to no good result. Out of the 52 persons 
sentenced to death last year, 9 only were executed, and these had 
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committed murders of the foulest description — ^there were no 
** extenuating circumstances which could be admitted as a ground 
for mercy." 

The punishment in eight of the remaining cases of murder was 
commuted to penal servitude for life, and in the ninth case 
a free pardon was granted. This we believe was in Smethurst's 
case ; but we must remark in passing, that there is no return of 
this pardon, which is mentioned only incidentally in Mr. Red- 
grave's introductory report, without any notice of an omission in 
the return. Probably the pardon was granted after the making 
up of the return, but some intimation of the fact should have 
been included in the report.^ In the arson case, the capital 
punishment was commuted to detention in a Reformatory insti- 
tution for five years, and in the rest of the cases the punishment 
was commuted to penal servitude for various terms, ranging from 
three years and under to the whole term of natural life. 

Mr. Redgrave arrives at some rather curious results, from a 
comparison of the commitments during the last thirty years. He 
says, " There are distinctly two classes of offences, one of which 
springs from the state of the general community, and is of singu- 
larly uniform recurrence ; the other, from a separate criminal class, 
from time to time increased or diminished in number by external 
circumstances, as the price of food, the state of employment, and 
again, more directly, by changes in the police and the criminal 
laws by which the class is repressed. It has also been found, 
that in those years when the tendency to petty thefts and frauds 
is lessened by abundant employment for labour and cheap food, 
assaults and other minor offences against the pei*son are stimulated, 
probably by the increased means of obtaining intoxicating liquors 
which such periods afford," (Rep., p. xv.) He then gives the 
following table with regard to the first class of crimes — those 
"which may be held largely to mark the character of the 
community.^' 

y There is another discrepancy between the report and the return, which we 
may here mention, Mr. Kedgrave (p. 1:>), in enumerating the sentences 
passed during the year, includes one of imprisonment for a term above three 
years. There is no such item in the return of sentences, p. 47. 
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COMUITHENTS IK EACH GbODF OF 

Five Yeabs. 



1859-65. 



1854-50. 



1849-45. 



1841-40. 



18.19.35. 



1834-aO. 



Murder , 

'WouDdiDgy&c, with intent to 
murder, or do bodily harm 

Manslaughter 

Rape 

Bigamy , 



345 

1505 

1144 

1239 

449 



848 

1249 

1144 

1395 

404 



365 

1173 
980 

1:^63 
309 



347 

1155 

1O50 

1221 

354 



315 

739 

1024 

973 

215 



326 

605 
912 
837 
186 



The population of the country (we still follow the Report^ 
during these thirty years, may be estimated as having increased 
40 per cent, (which would account for an increase in crime), and 
property has increased in a still greater ratio. The commitments 
for murder^ however, have not increased, but in attempts to 
murder there has been a steady increase ; indeed, a rapid one 
since 1837, when capital punishments were very extensively 
abolished. So, also, commitments for rape have increased since 
the year 1841, when the capital punishment for that crime was 
abolished. The increase in manslaughter does not amount to 
one-half the rate of increase of the population. In bigamy there 
is a large progressive increase. Mr. Redgrave remarks, that these 
crimes are chiefly those in which the detective agency of the 
increased police force is brought to bear, rather than its powers 
of prevention, and thinks there can be no doubt that the increase 
in the commitments may, in a considerable degree, be attributed 
to the greater ratio of detection. 

As to the second class of crimes, namely, those which may be 
ascribed to the existence of a criminal class, the following com- 
parisons are made :-^ 



COMiaTMSNTS IN EACH GKOUP OF 

Five Yeabs. 



1859-55. 



1854.50. 1 49-45. 



1844.40. 



1839-35. 1834-30. 



Burglary 

Robbery on the person .., 
Cattle, horse, and sheep 

stealing 

Embezzlement 

Fraud 

Arson , 

Forgery .., 

Coininf^ 

Treason, sedition, felonious 

riots 



5602 
2243 

1492 
2085 
4139 
664 
1043 
3418 



5495 
2405 

1796 
2048 
8532 
913 
863 
3337 



5462 
1782 

2187 
1812 
2868 
708 
783 
1946 

268 



6162 
2026 

2984 
1805 
3000 
659 
781 
2047 

1255 



3990 
1601 

2466 
1384 
2225 
294 
404 
1718 

231 



4201 
2025 

2493 
1109 
1978 
887 
331 
1888 

251 
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Thus, it appears that as to the worst oflFences — burglary and 
robbery on the person — which are usually committed by old 
offenders^ there has been no sensible variation during the last 
fifteen years in the number of commitments for the former crime, 
and, comparing the first with the last fifteen years, the increase of 
commitments for the latter offence does not exceed ] 3'7 per cent. 
For cattle, horse, and sheep stealing, there has been an actual 
decrease in the commitments. " These,'' continues Mr. Bedgrave, 
*• are all crimes in which the agency of the police would be imme- 
diately felt, and particularly in the repression of horse, sheep, and 
cattle stealing. The whole tendency of crime has been for some 
years to the diminution of offences of violence, and the increase 
of offences of planned theft and fraud — skill in crime has succeeded 
violence. This is apparent in the above commitments; the increase 
of all of the latter class is most marked. It is gratifying, again^ 
to notice the entire absence of all offences of a seditious or trea- 
sonable character for above ten years,** (Rep., p. xvi.) 

There is no return of the number and nature of the cases 
reserved for the court of Criminal Appeal ; but the Report (p. 
xix.) contains a table, from which it appears that, ** in the year 
18^9,'' fifteen cases only were referred to that court on points of 
law, and that judgment was aflBrmed in nine, and reversed in six 
of those cases. We must here, however, again remind Mr. Red- 
grave, that the returns should be complete in themselves, and 
that the Report should be but a commentary founded on them, 
and should not, without explanation or notice, contain fresh 
matter which is not to be found in the statistics themselve& We 
do not know what period is included by Mr. Redgrave in the 
term ** the year 1859," nor do we regard the figures in this table 
with implicit confidence. 

The returns of the costs of prosecutions and of summary pro- 
ceedings under the Juvenile Offenders Act and Criminal justice 
Act, which are borne by the public revenue, are made up to the 
30th June, 1858 only, but could not be prepared in time for 
publication in the returns for 1858. The following is a summary 
of these costs— 
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rJonntT Ons.rter Sessions. ..••••••< 


NaofCuM. 


Costs. 


ATer»fe ewsh Case. 


7,381 
4,311 
2,972 
870 
1,868 


£ B. d. 

62,617 11 8 

27,168 17 2 

44,822 11 8 

4,627 16 2 

6,146 12 4 


£ s. d. 
8 9 8 

6 6 

16 1 7 

6 6 4 

2 16 1 


Boroutrh Onarder Sessions •... 


(!iFPnit Assize Courts 


C(>ntra,l Criminal Court 


Middlesex Countv Sessions 


ToIaI on Indictment 


17,402 


144,383 9 


8 5 11 




JuTenile Offenders' Act ....**... 


1,681 
12,723 


1,047 11 
18,046 11 


12 6 
10 6 


Criminal Justice Act... 


Total on Summary Proceedings ...... 


14,404 


14,093 11 11 


19 6 



These costs have been diminishing yearly. In 1857, the costs 
on indictments averaged ^9:2:3, and on summary proceed- 
ings ^1 : 11 : 5 each case. In 1856, the corresponding average 
costs were £9 : 14 : 7, and «^1 : 12 : 6. And as the scale of 
allowances to witnesses has been much reduced since February 
1858, we may expect a still farther reduction in expenditure in 
succeeding years. But if this reduction tend to interfere with 
the due course of justice, in the manner pointed out by the Grand 
Jury at Liverpool, it will before long be proved to be a false 
•economy. 

There are certain other expenses reported to have been incurred 
in " mint cases," and prosecutions by indictment ordered by the 
Secretary of State. We say ^^ reported," because there is no 
return of the expenses of these government prosecutions. But 
Mr. Eedgrave reports that, ** in the year 1859," there were four 
hundred and eighty-four prosecutions in mint cases, the expenses 
of which amounted to £6830 : 9 : 5; and twenty-two other 
government prosecutions, the total cost of which were £919 : 19 : 5. 

3. Prisons. — The returns included in the third division of 
Part I. — namely, those relating to the prisons of England and 
Wales— are for the year ended on the 30th September, 1859, 
There are in England and Wales eighty-six county and four 
liberty prisons, sixty-five borough prisons, and ten convict 
prisons and establishments. Subject to a general statutory code 
of regulations, and to the control of the secretary of state, 
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and the inspection of ofiQcers appointed by the Crown^ the county 
and liberty prisons, are under the management of the courts of 
quarter-sessions and the borough prisons under the manage- 
ment of the councils of boroughs and borough justicea The con- 
vict establishments are under the control of the secretary of state, 
and are managed by officers appointed by him, but those esta- 
blishments are likewise regulated by statute. 

The following table shows the number of persons committed to 
prison in each of the five years, from 1855 to 1859 ; together with 
the total number committed in those five years : — 



COMMITMBMTS. 


1869. 


1868. 


1857. 


1866. 


1856. 


Toullnthe 
flreyear*. 

1859-65. 


For trial 


16,904 
74,769 

3,663 
11,736 
15,120 

4,669 


18.904 
83,128 

3,611 
12,519 
16,620 

4,675 


20,212 
86,797 

3,163 
14,663 
14,339 

2.808 


19,278 
77,712 

2.794 
13,952 
11,406 

7,667 


27,600 
70,716 

2,796 
12,694 
11,245 

3,929 


102,898 
393.120 
16,027 
65,454 
68,730 
23,638 


On suxntnarj convictions ... 
For want of sureties 


On remand and discharged... 
For debt and on civil process 
Under the Mutiny Act 


Total... 


126,861 


139,467 


141,970 


182,699 


128,880 


669,867 



This table proves — so far at least as a comparison of the num- 
ber of commitments to prison can prove — that even without 
making any allowance for increase of population, crime has 
considerably decreased in the last five years ; and this is still more 
apparent if debtors, who must necessarily increase with the in- 
crease in population, and military prisoners, the number of whom 
depends on the strength and employment of the forces, be left out 
of the calculation. We then find that the numbers committed in 
each of the five years, from 1859 to 1855, were respectively, 
107,072 ; 118,162 ; 124,823 ; 113,736 ; and 113,706, 

We believe that the effect of the present treatment of prisoners, 
and of Reformatories and Kagged Schools, in diminishing crime, is 
now being felt. In the first place, the number of persons com- 
mitted last year, who had been previously committed, was con- 
siderably less than in the year 1858. In 1859 the re-commit- 
ments numbered 38,428 (excluding debtors and military prisoners), 
or 275 per cent, of the total number of commitments, while iji 
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1S58 the number was 41,580, the proportion 29*8 per cent la 
1857 and 1856, the proportion was 29*7 and 27*5 per cent But 
as Mr. Redgrave, in his Report for 1858, remarked, it is not 
probable that any diminution would take place simultaneously 
with the abandonment of tfxinsportation, which removed so many 
from this country ; and moreover the completion of the police 
system would lead to the apprehension of a greater proportion of 
old oflFenders. It is, therefore, most satisfactory to find that, with 
all these disadvantages, an impression appears at last to have 
been made on the criminal classes. It would, however, be erro- 
neous, observes Mr. Redgrave (Rep., 1859, p. xxv.), to suppose 
that 27' 5 per cent approximates to the proportion of recommitals. 
Many criminals change their haunts and names to commence a 
new career of crime upon new ground, and it would lead to error 
to conclude that all who are lost sight of are reformed. But the 
decrease is now so decided, that it is scarcely possible to account 
for it except on the supposition that a considerable proportion 
must have ceased to be criminal, and have addicted themselves to 
*' honest, quiet, and orilerly pursuits." ^ 

Again, if we look to the juvenile class of criminals, comprising 
prisoners under sixteen years of age, we find that the number of 
commitments attained its maximum in 1856, since which year a 
gradual decrease has taken place. The number of commitments, 
and the proportion per cent, to the total number of commitments, 
in each of the four years from 1856 to 1859, are as follows: — 

Total Proportion per cent 

185G 13,981 12-3 

1857 12,501 100 

1868 10,809 8-7 

1859 8,913 8-8 

This decrease is, of course, partly owing to the numbers of juvenile 
offenders detained in reformatories, who would otherwise have 
been at large. But the decrease cannot altogether be attributed 
to this cause ; and to prove this we will now pass over the rest of 
the prison returns, and first examine those relating to reforma- 
tory and industrial schools. 

' See L. M. and R., vol. viiL, p. 82 (November 1859), '* On the Eeformation 

of Adults." 
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Under the statutes 17 and 18 Vict., c* 86, and 19 and 20 Vict, 
c. lOD, juvenile offenders, whether convicted summarily or by 
jury, may, after a short imprisonment, be sent to a reformatory 
school for a period not less than two, or more than five years. 
Under these statutes, private reformatory institutions, when "certi- 
fied" by the Secretary of State, are places of legal detention. 
There is also another institution called the Middlesex Industrial 
School, which was established by a local statute (17 and 18 Vict., 
c 169), and which differs from other reformatories in some re- 
spects, their chief points of difference being that the commitments 
are made direct to the school without any previous imprisonment; 
that the age of those committed is limited to fourteen years ; and 
that the period of detention varies from one year to three years. 
The first school under this act was opened at Feltham, in Janu- 
ary, 1859. It is for boys only. The expenses of the school are 
paid out of the county rate ; but two justices may make an order 
for a payment, not exceeding 3s. per week, on the parents or 
guardians of the offender, towards his maintenance (Report, p. 
XXXV.) The cost of the maintenance of offenders committed to 
other reformatories is paid out of the public revenues, at the rate 
of 7s. per week for each prisoner, which may be recovered from 
his parents or relatione 

In 1854 there was but one certified school, to which twenty- 
three offenders were committed in that year. In the years 1855, 
1856, and 1857, the number of certified schools was 12, 29, and 
40 respectively, and the commitments numbered 176, 534, and 
1119. For the years 1858 and 1859 we have the following par- 
ticulars : — 





Number of Certified 
SohoolB. 


Number of 




At the commenee- 
mentoftheyew. 


At the end of the 
year. 


1858 
1859 


47 
49 


849 
922 


1635 
2031 


2022 

2426 



It is clear, therefore, irom these figures, that the large decrease 
in the commitments of juvenile offenders to prison, cannot be 
accounted for by the comparatively small increase in the com- 
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mitments to reformatories^ and in the numbers there under deten- 
tion. 

It is also very satisfactory to find that, although the number of 
ofiEenders discharged from reformatories increases yearly, yet the 
number of recommittals decreases at a rapid rate, leading to the 
inference that these institutions must do their work well, and that 
their inmates are permanently benefited by the course of treat- 
ment there pursued. Thus, the numbers discharged were in 
1857, 118 ; in 1858, 299 ; and in 1859, 441 ; whereas the num- 
ber of those committed who had been previously imprisoned were 
in 1857, 663; in 1858, 496 ; and in 1859, 472. 

The following table^ of the social condition and state of instruc- 
tion at the time of admission to these schools, of offenders in the 
years 1858 and 1859, is condensed from the tables in the returns 
for those years: — 

Social Condition. 1868. 1859. 

P-ntsdead ig^^ ^^3 351 

Deserted by parents ... {Soth;;.';!! 26 14 

^ , . . (One 18 21 

Parents m prison jg^^j^ 2 2 

Otherwise uncontrolled (One 93 84 

by parents. tfioth 99 120 

Under parental con- (One 176 184 

trol (Both 273 820 

Total 849 922 

State of Instruction. 

Neither read nor write 369 402 

Bead, or read and write imper- 

fectly 400 407 

Read and write well 90 112 

Instruction not ascertained — 1 

Total 849 922 

The expense defrayed out of the public revenues in the year 
1859 for these prisoners, amounted to £38,853 : 1 : 3, of which 
Bum £1594 : : 8 was recovered from parents. 
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The management of the schools must be excellent ; for, out 
of the whole number of offenders under detention in the course 
of the year, only thirty-three absconded who were not retaken, 
and only thirty-one were committed to prison for refractory 
Conduct. 

The returns relating to the school at Feltham are not included 
in those we have above analyzed. The number of commitments 
to that school, up to the 30th September, were, after conviction 
by jury, twenty-eight ; on summary convictions, forty-seven — total, 
seventy-five. The costs incurred by the county were £809 : 4 : 1, 
and of this sum £20 : 16 : 3 was recovered from parents. 

Before leaving this branch of the returns, we must notice that 
the Industrial Schools, instituted under the statute of 1857^ for 
the benefit of vagrant and neglected children, seems to be 
altogether inoperative. Eighteen schools have already been 
certified, but to eleven no commitments have yet been made ; and 
in the remaining seven schools, only ninety-six children were 
confined at the end of the year, and of this number ninety-one 
were committed to one school alone ; *' and it seems very ques- 
tionable whether these children have not rather been brought 
within the requirements of the act, than strictly committed on 
charges of vagrancy/' — (Eep., p. xxxv.) It is altogether unac- 
countable why this extremely useful measure has been neglected ; 
but whether the Amending Act mentioned in our note will give 
it vitality seems doubtful. 

We must now revert to the prison returns. 

The number of persons confined in, and removed from, the 
county and borough prisons, during each of the years 1858 and 
1859, are as follows : — 



^ This statute was amended in the last session. By the Amending Act (23 
& 24 Vict., c. 108), the powers vested in the Committee of the Privy Council 
on Education, under the Act of 1857, are transferred to the Secretary of State 
(sect. 1), and not only the managers of the school as heretofore, but any person 
authorized by the Secretary of State, may apply for an order for payment to 
the managers of the school, of a weekly sum by the parent of any child sent 
thereto (sect. 2). 

VOL. X. NO. XIX. E 



50 Judicial Statistics^ 

1B58. ISStt.^ 

Number in prison at the commencement of the year 19,686 17,920 > 

Committed during the year 139,457 126,861 

RemoTals between local prisons daring the year . • 3,759 3.514 

Total . . • 162.902 148^295 

Bemoved from the local prisons : — 

To government and other prisons ...... 10,105 8,991 

To reformatory schools 967 936 

To lunatic asylums 130 124 

Discharged : — 

On pardon, or commutation of sentence • • • 138 163 

On ticket* of-leave 7 6 

On the termination of the sentence on commitment 133,355 122,316 

Escaped . . « • 11 6 

Conraiitted suicide 12 9 

Died • 219 160 

Executed 10 10 

Total . • . 144,954 132,721 

Bemaining in prison at the end of the year. • . • 17,943 15,574 



There is one point with regard to these figures (extracted from 
the returns for 1858 and 1859) which requires explanation, but 
which we are unable to explain. It seems to us that the num- 
ber of persons in prison at the commencement of the year 1859, 
ought to be identical with the number in prison at the end of the 
year 1858 ; but this apparently is not the case, for the latter, 
according to the tables, exceeds the former by twenty-eight. 
What became of these unfortunate twenty-eight persons between 
the night of September 30th, 1858, and the morning of October 
1st, 1859, is a mystery, which perhaps some future blue book 
may clear up. 

The prisons, taken as a whole, afforded sufficient accommodar 
tion for the number of prisoners confined in them during the 
year 1859. They are constructed to contain 25,858 prisoners, 
and the greatest number confined at one time amounted to 20,693, 
the daily average being only 16,709. But, if taken separately, 
it will be found that some of the prisons are much overcrowded, 
and inadequate to contain the number of prisoners confined in 
them. We select firom the returns (p. 75) the following 
examples : — 
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Maidstope Count; Gaol ...« 


Contain. 


QreateatNe. 
at on* time. 


Dally 1 


Malea. 

466 
406 

88 


Fetaalea 
122 

129 

124 

36 


Males. 

492 
427 

254 
109 


Females. 
114 

162 

699 

73 


Male*. 

451 

348 

251 

92 


FMHales. 
84 

183 

614 
41 


Salford Comity Home of Correctioii -^... 
We«tmiii8tei' Connl^ HonBe of Correction 
£^etrott8tle*upon-Tyiie Town Gaol 





There are others we could mention, but the above are some of 
tbd most flagrant instances of overcrowding. The worst case of all 
appears to be that of the Westminster House of Correction, which, 
being constructed to contain 224 males and 124 females, is made 
to contain a dailr/ average of 251 males, and six hundred and 
fourteen females. 

The consequences of such a state of things are the prevalence 
of sickness, and, as discipline cannot be properly maintained, the 
frequent infliction of punishments for refractory conduct. Thus, 
the daily average number of female prisoners in all the county 
and borough prisons in England and Wales, is 3711, and the daily 
average of female prisoners in the Black Hole of Westminster is 
614, or about 16 per cent, of the total daily average. If this prison 
Were tolerably well managed, the number of cases of sickness and 
of infliction of punishment ought to be proportioned to the daily 
average number of prisoners ; but this is far from being the case, 
the total number of cases of sickness and punishment in the 
female wards being as follows : — 

Sickness.^ Punishments. 

In all the prisons of > i2,462 8,582 

England and Wales > ' '^ 

In the West. House of Corr... 4,990 or 40 per cent. 3,919 or 45 per 

of total number, cent, of total number. 



1 In cases of Sickness are here included infirmary cases, cases of slight in- 
disposition, and of insanity. Mr. Redgrave thinks that the infirmary cases 
and the number of deaths must alone be referred to as the true sanitary test. 
In our opinion Mr. Redgrave is altogether wrong. A prison may be very un- 
healthy, and yet the sickness induced may not be of a grave nature, or sickness 
unto death. But "slight indisposition " is exactly what might be expected to 
prevail in an overcrowded prison. 
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The rate of sickness and punishments is thus shown to be nearly 
three times higher than the proportion of the daily averages 
would lead one to expect. 

The number of officers of all ranks employed in the prisons in 
the year 1859, was males 1944, females 455^ being at the rate of 
one oflBcer to every 6'9 prisoners. In 1858 the numbers were 
1953 males, and 452 females, being at the rate of one officer to 
every 7^8 prisoners. But " it would not be practicable to adapt 
the number of officers from time to time to the fluctuating num- 
ber of the prisoners under their charge, and the falling off in the 
numbers of prisoners last year has consequently raised the 
proportion of officers.'* 

The prison expenses are classed under three heads : — 

1869. 1858. 

^' ■^cSs.*!'.!'**^^^^ ^ ^ £217,394 1 9 

2. OfficeiVBapes,'* clothing, I j^^^gg 3 g 191,35019 6 

pensions, &c. ) 

^' ^1*,T„1 *'''^'' *"°'"°K'| 122,354 13 6 161,267 6 6 
earnings, &c. ••• ) ' 

jE493,747 6 7 £560,012 6 8 



Under the first head are comprised what are termed "extra- 
ordinary charges," for repayment of borrowed money and payment 
of interest, and of the expenses of new buildings, additions, and 
alterations. These extraordinary charges amounted in 1859 to 
£77,718 : 9 : 2, and in 1858 to £118,819 : 12*: 2. 

The average charge for each prisoner per annum was : — 

1869. 1858. 

1.— Boildings, &c. £ s, d. £ s, d. 

Extraordinary charges 5 5 6 6 7 

Ordinary annual charges 5 9 5 5 1 

10 U 11 11 8 

2 Officers* salaries, &c 11 10 6 10 3 11 

8— Prisoners' diet, &c 7 6 5 8 11 

29 10 11 29 16 8 

Or, omitting the extraordinary charges 24 5 11 23 10 1 

The average cost therefore, last year, exceeded that in 1858 ; 
but it must be remembered that the number of committals was 
less last year than in the previous year, and that the expenses 
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under the first two heads could not be much affected by the 
decrease in the committals. Moreover, the average expenses 
under the third head depend more upon the price of food than 
the number of prisoners. 

But the ordinary average charges (omitting the extraordinary 
charges) per annum for each prisoner, vary very greatly in the 
different prisons. 

In the county prisons, for instance, the average charge varied 
in 1859 from £100 : 3 : 8 in the Oakham county gaol, and 
£60 : 9 : 4 in the Lincoln county gaol, to £16 : 19 : 9 in 
the Durham county gaol, and £16 : 18 : 4 in the Salford 
county House of Correction ; and in 1858 from £77 : 3 : and 
£56 : 19 : 10 in the Oakham and Lincoln gaols, to £16 : 1 : 7 
and £15 : 5 : 10 in the Durham and Salford prisons. And in 
the borough prisons, the average charge for each prisoner varied 
in 1859 from £81 : 17 : 11, £60 : 7 : 11, and £52 : 12 : 0, in 
the Tiverton, Eipon, and Bath prisons, to £15: 17: 1 and 
£15:5:1 in the Liverpool and Kingston-upon-HuU gaols, and 
£14 : 4 : 4 in the Halifax county court debtors' gaol ; and in 
1858 the variation was equally great This difference in the 
expenditure is of course partly owing to the difference in the 
size of the prisons and the numbers of prisoners, such average 
being necessarily high in small prisons, such as those of Oakham, 
Tiverton, and Bipon, where the daily average number of prisoners 
in 1859 was only 7, 2, and 5 ; but the difference in expenditure 
cannot always be so accounted for, and probably a low daily 
average charge may in many cases be as much attributed to good 
management, and careful and continuous supervision, as to any 
other cause. 

The expenses of the county and borough prisons are charged 
upon local funds ; but since 1846 a portion, amounting to between 
one-fourth and one-fifth of the whole expense, is repaid to the 
counties and boroughs by an annual parliamentary grant. The 
expenses of the last two years have been defrayed as follows : — ^ 
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1859. 186a 

By prison receipts £29,613 1 6 £29,726 12 2 

Out of local rates aod fuuds ... 364.816 13 6 420,619 6 

Out of the public revenue 99,417 11 7 109,666 9 6 

£493,747 6 7 £560,012 6 8 

Under the foregoing head of prison receipts are included the 
profit of prisoners' labour, vagrants' money applied to their 
maintenance, and other small contingent receipts ; and the sums 
paid out of the public revenue are in respect of a proportion of 
the charge for convicted prisoners, and for payments for convicts 
under contracts in local prisons ; for removal of convicts ; and for 
revenue and military prisoners. 

The returns of the condition and expenditure of the convtd 
prisons are made for the year ending on the 29th September. 
These prisons **are appropriated exclusively for convicts sen- 
tenced, under the Acts of 1853 and 1857, to periods of penal 
servitude," varying from three years to life. They have been 
substituted for the hulks, which they have now entirely super- 
seded. They comprise the Pentonville and MUlhanh prisons, for 
male and female prisoners undergoing the first stage of discipline 
in separate confinement ; the Portland^ Portsmouth^ and Chatham 
prisons, for male prisoners undergoing the second stage of dis- 
cipline and industrial training on public works ; the Dartmoor 
prison, for male invalid prisoners, capable only of light agricultural 
labour ; the Lewes invalid establishment, now temporarily used 
for invalid male prisoners, and to be given up when the invalid 
prisons now being built at Woking have been completed; the 
Pachhurst Reformatory, Isle of Wight, for convicted boys, em- 
ployed in farm labour and manufacture ; the Brixton prison, for 
females under the second stage of discipline ; and the FtiViam 
Refuge, for female convicts under instruction, and employed in 
laundry and other domestic work. 

The number and disposal of the convicts in the years 1869 
and 1858, are given below : — 
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Disposal Of THE CoiSrviOTB. 1869. 1858. 
Undergoing punishment at the commenoement of 

the year ... 7628 — 7748 

Beoeived from countj asd borongh prisons ... 2755 -» 3544 

Total, 10,383 11,292 

Bbmovbd to the Colonies, viz. : — 

Western Australia 224 — 550 

Bermuda • , — — 640 

Gibraltar 140 — 200 

Bemoved to county gaols ••• ... ^, ... 1 — 4 

Beformatories 1 — 2 j 

Lunatic Asylums... .., 38—17 

Disoharoed in the Yeak, Tiz. : — 

On termination of sentence 1747 — 1769 

On tickets of leave ... .• 252 .» 312 

On commutation of sentence 24 — 21 

On pardon 13 — 36 

•Liieci ... ... ••• •.• ... ..• .•« o/ ^*~ llv 

Committed Suicide '1 — — 

Escaped ... ... ••• .v. ..^ ... 3 -» 3 

Total, 2531 3664 

Bemaining in prison at the end of the year ... 7852 7628 

Daily average in the year ... 6751 7859 

The number remaining in prison at the end of the year 1859, 
exceeds that at the end of the preceding year ; but the excess is 
accounted for by the lesser number of persons removed to the 
colonies. The daily average> however, shows a decrease ; and the 
number of convicts, therefore, must have increased towards the 
end of the year. 

The only penal colony to which convicts are now sent is Wes- 
tern Australia. At Bermuda and Gibraltar the convicts are em- 
ployed on the public works, and, on the termination of their 
sentences, are brought back to this country. The numbers of 
convicts thus disposed of during the last three years, were : — 

1859. 185a 1857. 

To Western Australia 224 550 532 

„ Bermuda — 640 300 

p Gibraltar 140 200 200 

Total, 364 1390 1032 

On tbe sudden abolition of the punishment of transportation, 
it was found necessary, in order somewhat to clear our convict 
prisons of the vast numbers who otherwise would have overcrowd- 
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ed them, to grant a very large number of tickets-of-leave. Now, 
however, these licences are naore sparingly issued ; the numbers 
for the last four years being, in 1856, 2892 ; in 1857, 922 ; 
in 1858, 312, and in 1859, 252 only. Mr. Kedgrave thinks 
that the limited number now granted, will prove to be an 
additional safeguard to the public, and a wholesome restraint to 
the discharged convict. Probably Mr. Redgrave is right. The 
ticket-of-leave man — supposing always that the discharge has 
been discriminately granted — ^knowing that he is watched by, 
and under the direct control of the police, may, perhaps, be re- 
strained from re-entering the path of crime, and thus attain to 
habits of industry, while, if discharged only at the termination of 
his sentence, no such restraint would exist. A limited system of 
this nature may prove beneficial, and is undoubtedly one which 
deserves a fair trial. 

There is room, for improvement in the sanitary condition of 
the convicts. The numbers of the sick were ; — 

1869. 1858. 

Infirmary cases, . . . 7013 7096 

Slight indisposition, . . 117,467 103,545 

Insanity 40 40 



Total, 124,620 110,680 

These numbers show that on an average only about three'tenths 
of the total number of convicts escaped last year from serious 
illness, and that each convict must have been slightly indisposed 
more than ten times in the course of the same year. 

The state of the discipline of the prisons may, on the whole, be 
considered as tolerably satisfactory. The number of severe pun- 
ishments inflicted is not, considering the nature of the prison 
population, inordinately high. But it would have been well if 
Mr. Eedgrave had devoted a few lines in his Keport to the enu- 
meration of some of the principal ofiences against prison discipline, 
the punishments for which are recorded in the returns. The 
reports, however, so far as regards sickness and punishments^ are 
extremely meagre, and might with advantage be somewhat ex- 
tended. The number of punishments in the two years were : — 
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1859. 1868. 

Whipping , ..; ... 65 147 

Solitary or Dark cells 1188 3315 

Stoppage of diet ... 3898 2906 

Forfeiture of privileges, and other punishments 2958 2557 

Total, 8109 8925 

The prison c^^aMis^Tnew^s contained in 1859, 1188, and in 1858, 
1194 male and female oflSeers of all ranks ; being, in 1859, in 
proportion to 1 in 5.6, and in 1858, to 1 in 6.6, of the daily ave- 
rage number of prisoners. 

Excluding gratuities paid to the convicts on their discharge, 
and allowances for their clothing and travelling (which, on the 
whole, amount to a sum averaging about d6*20,000 annually), the 
expenses of the convict prisons were : — 

1859. 1858. 

1. Buildings, &c £36,137 1 £37,913 13 10 

2. Officers' salaries, &c. ... 104,600 17 7 104,852 1 10 

3. Prisoners' diet, &c 107,078 15 9 119,707 15 7 



Total, £247,716 14 4 £262,473 11 3 
Average per convict ... ... 31 19 3 33 7 6 

From these sums, however, must be deducted actual receipts 
for rent of oflBcers' quarters, charges for ofiBcers' uniforms, and 
sales of old stores, &c., which amounted, in 1859, to £5421, and 
in 1858, to £5254; and also the value of productive labour paid 
over to the exchequer, and which amounted in 1859 to £6339, 
and in 1858 to £1162. These deductions bring the actual cost 
of each convict down to ^30 : 8 : 11 in 1859, and £21 : 14 : 10 
in 1858. But yet the average cost is high compared to that of 
each prisoner in the county and borough prisons. Mr. Redgrave 
accounts for this, although in obscure language, as follows : — " The 
population of the convict prisons cannot be assimilated to that of 
the county and borough prisons. To the former are removed all 
those whose periods of detention are the most lengthened, whose 
characters are the most depraved and dangerous, and also those 
who, from sickness and other causes, are impediments to the more 
restricted discipline which it is possible to maintain in a local 
prison, where all classes must be detained till trial or the expira- 
tion of a short sentence. Again, the convicts of such varied 
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capabilities have to be set to work, or employed in some manner 
not odIj to render tlieir labour as far as practicable productive to 
the state, but as an essential means of discipline over large bodies 
undergoing sentences of long duration. The above averages are 
therefore affected in amount by all those considerations. The 
charges for supervision, diet, and other items of prison charge, are 
enhanced Such a class of prisoners require more supervision, 
and cannot be maintained for lengthened periods, especially at 
hard labour, without better and more nutritive diet/' After re- 
ferring to the deductions in respect of receipts which we have 
already noticed, Mr. Redgrave proceeds — " It is also an impor- 
tant consideration, that so large a number of able-bodied convicts 
are profitably employed in public works for the Admiralty and 
War Departments, as well as in the construction of the convict 
prisons ; and the value of such work must deduct very largely from 
the costs of the convicts, though there may be some difficulty in 
estimating exactly the sums to which the net average would be 
reduced." — (Rep. 1859, p. xxxiii.) 

The director-general of convict prisons, by whom the returns 
relating to those prisons are made, appended to his return for 
1858, a calculation as to the value in that year of convict labour. 
He calculates that the " value of the labour of convicts employed 
on Admiralty and Ordnance works at Portland, Portsmouth, and 
Chatham ; in manufactories of various kinds at Millbank, Penton- 
ville, Brixton, Fulham, Dartmoor, and Parkhurst, with work per- 
formed on the farms at the two last-mentioned places, and for 
prison purposes generally, as distinguished from the amount paid 
in respect of productive labour into the Exchequer,'* amounts to 
no less a sum than ^6^115,673 4s. Mr. Redgrave, however, points 
out, that although convict labour, when for public purposes, as at 
the dockyards and the Portland breakwater, may be fairly valued 
in diminution of the charge on the public, yet any portion of con- 
vict labour which is for prison purposes is, so far as it has a value, 
directly in diminution of the prison expenses, and that therefore 
it would be erroneous to make any estimated reduction on 
account of such labour as a separate credit. — (Rep. 1868, p. xxx.) 
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But all these calculations must be of a very uncertain character, 
and, moreover, some of the work done by convict labour is 
probably not of such a nature as may be actually necessary, and 
as would be undertaken if there were no convicts to employ. We 
may instance the Portland breakwater itself, which seems to have 
been constructed with the object of affording a convenient 
harbour to an invading enemy, and which has rendered consider- 
able fortifications necessary where none would otherwise have 
been required. 

The last, and the most incomplete and incorrect, returns in the 
criminal portion of these volumes, relate to criminal lunatics. 
They comprise two tables ; the first gives the number of criminal 
lunatics and insane persons "undergoing detention in lunatic 
asylums, hospitals, and licensed houses, with the conditions and 
periods of their detention in the year ended September 29, 
1859;'*' the second gives the number of lunatics "undergoing 
detention, committed, and discharg-ed or removed " in the same 
year, '' with the costs.'' The crimes committed by these lunatics^ 
and in respect of which they are held in custody, are not in any 
way noticed in the returns^ but are tabulated by Mr. Redgrave 
in bis Reports; who, however, does not state from what sources 
the information necessary for the purpose has been obtained. 
The system, adopted by Mr. Redgrave on more than one occa-> 
sioD, of scattering the information at his command, partly in on^ 
place and partly in another, is slovenly and unsatisfactory, and 
the turning backwards and forwards from the return to the 
report, and from the report to the return, to which one is now 
subjected before the required information can be collected, is 
wearisome and harassing in the extreme. We must endeavour 
now, however, to make the best of the materials before ua 

There were in 1859, in England and Wales, thirty-five county 
asylums, three borough asylums, three hospitals, eight metro- 
politan and ten provincial licensed houses, in which criminal 
lunatics were detained. The numbers of these unfortunate per- 
sons under detention in each of the last two years, with the 
number of deaths, discharges, removals, &c., are given below;-—' 
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1859. 185a 

Under detention at commencement of the year ... 684 634 

Received from other asylums 17 18 

CJommitted in the year 200 146 

Tutal 901 798 

Died 43 33 

Committed suicide 1 — 

Escaped • 4 1 

Discharged on becoming sane 54 25 

Removed sane, for trial or punishment .... 16 16 

Removed to other asylums 54 37 

Total . . • . 172 112 

Remaining under detention at end of year . . . 729 686 

There is a yearly increase in the numbers remaining under 
detention at the close of the year. Mr. Redgrave says, the num- 
ber in 1857 was 618, and in 1856, 597 ; and accounts for the 
increase on the supposition of greater police vigilance, in pro- 
viding for the safe detention of insane persons, combined with the 
fact, that the period of detention is not limited to a fixed number 
of years. We must observe, however, that the numbers are not 
correct, for the number of lunatics remaining under detention at 
the end of 1857, is not the same as the number under detention 
at the commencement of the next year, and the same remark 
applies to the years 1858 and 1859. Wherein the error lies, we 
are unable to say. 

We now proceed to the table we have before referred to as 
contained in the reports. In this table are set forth the offences 
with which the persons were charged, the *' conditions*^ under 
which they are detained,^ and the periods for which they have 
been under detention. We cannot here give this table in full; 
and accordingly we shall condense the various offences into the 
six classes which have been previously mentioned in this article, 
adding only one or two offences (if they may be so called) 
peculiar to insane persons, and noting the numbers detained in 

' Two Acts were passed in the late session relative to the detention of 
lunatics; the one applies to criminal lunatics, and the other to debtor 
lunatics.— [Notice of these Acts wiU be found in the article, in this Number, 
on "The Acts and Bills of the Session, I860."— En.] 
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respect of each class and peculiar offence. By the term ^^cofi" 
ditions of detention^^ — ^by no means a happily chosen expression 
— is meant the authority under which the lunatic is legally de- 
tained in custody, namely, whether by verdict of a jury, committed 
by justices, or under order of the Secretary of State, These particu- 
lars we shall omit, not as being uninteresting, but on account of 
their probable incorrectness. They *^ do not appear to have been 
properly understood by the oflScers making the returns, and 
lunatics are probably returned as * detained under the orders of 
the secretary of state,' who have only been removed by his order 
— their legal detention really depending upon the sentence of a 
criminal court." — (Rep. 1858, p. xxxii., and see Rep. 1859, p. 
xxxvi.) The periods of detention, varying from one year and 
under to above twenty years, will likewise be omitted. 

Offences. 1859. 1858. 

Class 1 .—Offences against the person 304 276 

Class 2. — Offences against property with violence.. 63 48 

Class 3 Offences against property without violence 241 210 

Class 4. — Malicious offences against property 58 47 

Class 5. — Forgery, &c 10 9 

Class 6. — Offences not included in the above classes 205 204 

Dangerous lunatics at large 2 2 

Insane, wandering abroad without control 1 2 

Total 874 798 

The total number for 1859, it must be observed, does not agree 
with the total number for that year given above ; but Mr. 
Hedgrave makes no remark upon the discrepancy. Among the 
offenders under class 1, are 139 lunatics who have committed 
murder, 12 of whom have been detained for upwards of twenty 
years ; and among those under class 6, are 2 who committed high 
treason, twenty, or nearly twenty years ago. 

The expenses of the detention of these criminal lunatics were 

defrayed as follows : — 

1859, 

Out of County rates £4067 10 

„ Borough rates 1067 13 

„ Parish rates 6316 19 

„ Public revenues ... 11,276 19 
„ Private funds 1667 13 





1858. 




9 


£4ni 18 


7 


6 


1033 15 


11 


1 


6169 13 


11 


4 


10,271 4 


7 


9 


1619 12 


9 



Total...je23,376 16 6 £22,122 6 9 

The average cost per head for the year 1859, varies very much 
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aecording to the fund out of which it is defrayed. For ilie 
sinj^e criminal lunatic detained at the Bristol Borough Asylum, 
at the charge of the borough rates, a sum of j813 only was paid ; 
and in the Norwich Infirmary Asylum^ a licensed houses in whidi 
thvee criminal lunatics were detained during part or the whole of 
the jrear at the expense of the parish, the average cost per head 
appears to have been at the rate of £X1 : 7 : 6 per annum. But 
except where '^ her Majesty's treasury " and private funds are 
drawn upon, the average expense appears to vary from about 
£18 to £41. The average cost per head of the criminal lunatics 
detained in Bethlehem, at the expense of the State, is £41 : 8 : 5 ; 
and out of private funds as much as £485 is paid for one person 
at a private asylum. The average expense at the Colney Hatch 
and some other establishments is not given, but no reason for the 
omission is assigned. 

We may now, before closing these volumes, briefly refer to an 
estimate made by Mr. Redgrave in his Beport for 1 858, (p. xxxiii.) 
of the ^^ probable costs of crime.'' The police of several large 
districts have made actual returns of the value of stolen property ; 
but the information is supposed to be so imperfect, that Mr. 
Bedgrave has not thought it proper to make it '*a subject of 
general inquiry." For instance, the yearly average loss by depre- 
dation, according to the returns of the metropolitan police, is under 
£50,000. This is simply impossible, as the sum bears no relation 
to the number of known thieves in the district.^ Mr. Bedgrave 
has therefore used a wise discretion in rejecting all the police 
estimates^ and in forming one himself. In this estimate is pro- 
perly included, not only the value of property stolen, but likewise 
the costs of the police establishments, prosecutions, &c. These 
costs may to some extent be accurately stated from the statistics, 
and were, for the year 1858, as follows : — 

Police establishments .£1,447,019 

Costs of prosecutions, (1857) 95,890 

Prison establishments 838,145 

Total £2,381,054 

1 Sixty years ago the estimated loss by theft in the metropolis was two 
Millions per annum. Oolaohomi '* on the Police of the Metropolis." 
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Bttt ik^re are other expenses, ^'tbe proportion of which to be 
Ghai^4 tQ the administration of criminal justice, cannot be de 
fined or readily ascertained, as the judges' and recorders' salaries, 
the sidaries and charges of the stipendiary magistrates, the feea 
paid to justicB clerks, the maintenance of couit-houses and justices 
court^rooms, the costs of the coroners' courts, the expenses of the 
dieri£&, the costs of prosecutions by public bodies, and by prose- 
cutors above the costs allowed to them, the charges for convicts 
in the colonies/' &c. 

The principal item in the account — the value of property 
stolen or destroyed — can also be merely estimated. The num- 
ber of the criminal class at large in 1858, was 134,922. Assum- 
ing that each member of this class spends <£^25 yearly, a sum 
certainly not extravagant, and that this sum cannot be levied upon 
the public at a loss of less than <f 50, it follows that the aggregate 
amount of annual loss by depredation and destruction cannot be 
less that £7,746,100, which would bring the expense entailed 
upon the community by the criminal classes up to a sum exceed- 
ing ten millions sterling. 

In conclusion, let us remind our readers that statistics may be 
of the greatest advantage, or they may be applied to superstitious 
uses. Some there be who esteem and value humanity, because it 
can be made subject to calculated tables and decimal fractions. 
Such would, as legislators, derive but little real benefit from the 
Hue books which we have now reviewed, as little indeed as the 
theoretical bill-maker, who puts forward schemes without reference 
to any known facts or established return. We believe, however, 
that "judicial statistics " will be made amply serviceable to men 
who can distinguish between the use and abuse of the results arrived 
at by the statistician. But these volumes may be and ought to 
be made more perfect ; we have pointed out sundry defects, which 
for the most part belong to the '^ Eeport," founded on the figures 
contained in the returns. Imperfect returns, or inaccurate reports 
of the results, or of the reliability of these returns, are worse 
than no figures and no deductions from them. The mariner pre-' 
fers to have no indications offered him, rather than be misled by falso 
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lights and deceptive buoys ; nay, he Tvould probably rather choose 
to have none than such as are in any degree suspicious. We do 
not accuse the editor of these volumes of covering up inaccuracies 
and questionable results by an ostentation of figures ; but we do 
most urgently demand that, in future, nothing but that which has 
been substantiated by the returns given should be submitted to 
the reader in the Report (the part of the work most generally 
studied), and that, when any information is believed to be imper- 
fect| the fact should be duly notified. 



Aet. IV.— a lecture on the origin and 

PROGRESS OF COMMERCIAL LAW. 

Delivebed at Gbesham College. By J. T. Abdy, LL.D., Regius 

Pbofessob of Oivil Law in Cambridge, etc., etc. 

T> EFORE entering upon the next division ^ of my lectures, I 
■*-^ propose on the present occasion to give a rapid sketch of 
the progress of commercial law from the earliest time ; and I 
shall take the opportunity of now drawing attention to certain 
ancient legal institutions, which have left an appreciable in- 
fluence upon modem commercial law. I have already dwelt 
upon the intimate relation that exists, and must exist, between 
history and law: I must again advert to that statement, 
and insist upon the advantage of tracing laws to their early 
source, because history comes to our aid in reply to a question of 
no little value, viz., " What is good and praiseworthy, or bad and 
censurable, in the development of law among nations f ^ I do 
not pursue that question further, either generally or with 
reference to any one particular system ; for it would open up a 

* This embraces the law affecting Principal and Agent — Factors and 
Brokers — Bills of Exchange and Promissory Notes— Partnership and Joint- 
Stock Companies — Bankruptcy — Marine Insurance and Shipping — Average 
and Salvage. 

* See Savigny, ** Vocation of the Age for Jurisprudence." 



Progress of Commercial Laxo. 65 

wide field of inquiry, and lead me away from what Ihave assigned 
to myself as my proper task. But living, as we do, in the midst 
of change, and in times when changes are as necessarily made as 
they are fairly and properly demanded, it is a matter of vital 
Consequence to trace every established system to its root, and 
thus strive to discover an organic principle, whereby that which 
still has life may be separated from that which is lifeless. To 
those whose business it is to administer and legislate for the 
improvement of law, quite as much as to the jurist is that two- 
fold spirit requisite which Savigny speaks of, namely, ''The 
historical, to seize with readiness the peculiarities of every age 
and every form of law ; and the systematic, to view every notion 
and every rule in early connection and co-operation with the 
whole/' There is also another advantage to be derived from this 
course. The application of the historical spirit of inquiry into 
jurisprudence and law, touches the practical every-day develop- 
ment of law. It is this spirit which, since the time of Sir William 
Scott and Lord Mansfield, has thrown a flood of light upon com- 
mercial regulations. I refer more particularly to that part of 
historical inquiry which is concerned with the customs, laws, and 
institutions of other countries than our own, the utter neglect of 
foreign jurisprudence in olden times, being singularly visible in 
the volumes of our reported cases. 

Mr. Justice Story, in one of his most admirable essays (that on 
«* The Growth of the Commercial Law"), has pointed out, with his 
wonted felicity of expression, the striking disproportion between 
the progress of commercial enterprise in England, and that of 
commercial law, up to the reign of George II. ; noticing a fact 
(which, to minds uninstructed in the mysteries of English law, 
must seem absurd and anomalous), that a people distinguished for 
years by commercial enterprise and activity, had not a well- 
settled system of jurisprudence. Now, what were the causes of 
such a state of things ? Not an absence of legal authority on 
commercial matters, nor a want of materials to work upon ; 
for, as I shall show presently, the worid, or at least a very con- 
siderable portion of it, had been busy for centuries, not only with 

VOL, X. NO. XCX. F 
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commercial enterprise, but devising and maturing regulations add 
rules to assist those concerned therein. Why, then, could not 
lawyers before Holt's time, find the path which he first traced 
out, and shape the materials which were as ready to their 
hands as to his t The truth is (and the explanation is all the mor^ 
humiliating to us because a foreign jurist points it out), English 
lawyers have ever been averse to innovations : wedded to the 
common law, and bigoted to the narrow principles enunciated 
by it^ they would not (for it would be an iusult to say they 
could not) look beyond thent Despising, in their love of what 
they considered not only an unrivalled system, but their own, 
aught that was foreign to it, and wUfully ignorant for a long 
period of those universal principles, not so much of jurisprudence^^ 
as of common sense, which have happily been since their da; 
imported into more branches of our legal institutions than that 
of mercantile law, they allowed years to elapse, before any 
attempt was made to enable the judicial tribunals to put them- 
selves in communication with the enlarging and improving viewB| 
and doctrines which mercantile enterprise had raised and 
developed. English lawyers did at length, however, take shame 
at the advance of the nation beyond them in these points ; but 
it was not till men like Holt, Mansfield, and Scott appeared, 
that they were induced to throw ofif their indifference for the 
usages^ laws, and institutions of other countries, and seek the 
aid of history, and the exparienoe of others, for the improvement 
of their own systems. 

In the rapid sketch which I am now about to give of the pro* 
gross of commercial legislation, you will not be startied if I take 
up my story from as early a time as possible, nor think that^ lika^ 
him who '^ Gemina beUum Trqjanum orditur ah ovo" I propose 
to publish a quarto of introduction to the matter in hand And 
yet Horace's line above quoted reminds me that I might even go 
back to the Iliad for an illustration of the earliest q^ecimeoa 
of commercial transactions, and speak of the long-haired Greeks^ 
buying wine with money, or exchanging their iron, mi skins^ 
a^nd cattie for the same.^ 

» See Digest. 18. 1. 1. 1. . / 
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r In the history of ancient commercial law I would draw your 
notice to those two important regions — the East and West ; in 
the first of which we have memorials enough to tell us, not only 
of the immense extent and influence of commercial transactions 
in the earliest times to which we can go back, but sufficient data 
from which to assume that countries such as India and China^ 
Judasa and Phoenicia, renowned as they were for commercial 
enterprise, were probably not without laws ^ and legislation by 
which their commerce and their civilisation were protected and 
extended. 

I will not enter upon details that you probably are well 

acquainted with, nor take up your time by recounting what is to 

be found in the pages of Heeren, Robertson, Vincent, and others ; 

but there are one or two matters that appear to me deserving of 

notice in a reference to the commercial transactions of the ancientSL 

Of these, not the least important was the ancient merchandise in 

silk^ by which not only were the eastern and western worlds 

brought into direct communication in very early times, but the 

Talue of China as a mercantile country was felt in Europe, though 

its whereabouts was unknown. Of its remarkable influence upon 

the manners of the Boman people we have curious testimony in 

the pages of Tacitus ; for, from a decree of the senate which he 

cites (Ann. iL c. 33), it appears that it was necessary to forbid the 

use of silken robes to men, "ne virosf cedar et;*' and there are two 

angular circumstancei^y in connection with the old Boman trade in 

this article, that Robertson has deemed worthy of special notide: — 

one, that in the teeth of an increased and increasing demand, the 

importations remained stationary, and for 250 years the price 

continued exorbitantly high; the other, that, with this vigorous 

demand before them, no steps were taken to learn any thing of 

the regions where the article was produced. As it was from 

China that the article was principally furnished, there must have 

been a trade between India and China, and in Rome there was a 

ready market for Indian produce, which found its way there in 

great jo^fosion and variety ; but the geogra{)bical knowl^ge of 

I See Hiiety.]il8t. da Com. Aeetea. De Fasteret, Hist de la Legislation* 
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these countries was almost nil in Boma A remarkable reference 
to the value of the eastern trade is to be found in the Roman law» 
— (D. 39, 4 16. 7.) 

The Bible,^ while it chronicles the power and industry of the 
ancient kiDgdoms of the world, whose deeds are recorded in its 
pages, tells us, at the same time, of the wisdom of their laws, and 
the prophet Ezekiel (xxvii.) in his magnificent accoimt of ancient 
Tyre, dwells with equal force upon the skill of its judges and the 
vigour of its commercial tribunals. Nor are there wantmg other 
passages from which we may assume the existence of rules regu- 
lating the contracts of individuals, enjoining honesty and good 
faith in mercantile transactions, and forbidding certain kinds of 
merchandise. Of one colony of Tyre I need not do more than 
mention the name, in order to recall the recollection of its ancient 
commercial glories, its wealth, and the vigour with which it con- 
tested the supremacy of the civilized world with Boma It was 
Carthage which, preserving the laws of the mother country, owed 
its commercial prosperity to them. 

The eommerce of the ancient world was long in the hands of 
the Phoenicians, who, having kept the carrying trade of the Medi- 
terranean in their power, and being possessed of great seats of 
manufacture, such as Tyre and Sidon (Herod. L 1.), transmitted 
the spirit of enterprise with which they were animated to othet 
countries; and from the eastern world the zeal for commerce 
penetrating to the western, in process of time was welcomed by 
the two countries whose history has been, and as long as the love 
of historical inquiry animates us, must be the first objects of our 
admiration and wonder — I mean Greece and Rome. 

The Rhodians were celebrated for their power and riches by 
Homer {II. ii. 656), as favourites of Jupiter, who showered upon 
them great wealth ; and Strabo dwells with pleasure upon the 
admirable nature of their constitution and laws, and the ease with 
. which they administered affairs of state generally, and particularly 
those relative to marine. — (L. 14.) 

^ Proverbs icx. 14; Levlt, xxv. 14 ; ExocU xxxv. l,Z^ , 
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' Two cities of the Soman etnpire deserve some special notice in 
tconnection with commerce and merpantile law, and of them I will 
^aj a few words. ^Rhodes — which had once belonged to the Fface- 
nicians^ and having been wrested from them by the Corinthiansfi 
was afterwards erected into a sovereignty^ embracing several of the 
islands in the Archipelago, as well as parts of Caria and Lycia — did 
^ot remain contented with the limits of so narrow a territory, or with 
the obscurity of a comparatively unknown name ; but, in addition 
to an enterprising spirit of colonization, by which its inhabitant^ 
spread along the regions of Magna Graecia, Sicily, the Balearic 
^les, and even penetrated into Gaul itself, it was destined to 
achieve an illustrious reputation by the fame of its maritime regu« 
lations. In alliance with the Eoman people, before it was forced 
by them into subjection, Khodes had the glory of governing by 
her wisdom those who were compelled to acknowledge the superi'- 
ority of her arms ; and the laws which she promulgated have not 
only been celebrated ^ by the greatest of all Roman orators, and 
proclaimed by imperial authority to be of equal weight with the 
laws of Home, but have had the singular honour of being allowed 
a place in the digested volume of those laws.' It is true that aU 
that we can undoubtedly assume to be genuine are the fragments 
that appear in the Pandects of Justinian ; but the fact of their 
having been adopted by Rome in that way, and the influence 
which they have since exerted on modem maritime legislation, are 
valuable testimonies to the wisdom of the ancients in the matter 
of mercantile law. 

In an historical inquiry, however brief and rapid, into the origin 
and fortunes of commercial law, it would, I conceive, be an act oi^ 
unpardonable neglect in any writer, to pass by this remarkable 
attempt of an ancient people to systematize the regulations oa 
the subject of maritime law, with a mere allusion to their existence; 
but, bound up as they are with the Roman law, and commented 
on by the Roman lawyers, I' prefer leaving the consideration of 
some of the leading features in them, to that part of my lecture 

^ Pro Lege Manilla, § 18. 
« D. xiv. 2. 
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wbich speaks of the influence of the Boman law on mercantile 
regulations ; and, therefore, I shall now draw your attention t6 
the regulations by which the commerce of the Athenians was 
encouraged and enlarged. 

And, first, as to the trade and merchants of Athens, Now, here 
nothing is more striking than the admirable way in which the 
ruling powers in the state not only improved the advantages 
which nature had given their country in safe harbours, secure firom 
adverse winds, and accessible from all parts, but fostered to the 
utmost the inclinatbn of the people for mercantile adventure. 
Themistocles, who was the founder of their naval power, saw the 
immense use that might be made for state purposes of a mercan- 
tile marine; By him, therefore, industry and commerce were 
encouraged and protected,^ and the capabilities of the Piraeus as 
a trading station and harbour opened up. Half a century after- 
wards, Pericles, following in the same steps, turned his attention 
towards the development of the internal traffic of the country, ad 
well as that of the foreign trade; so that in process of time Athens 
not only .offered the safest port to navigators, but foreign mer- 
chants, finding there the readiest markets for their goods, firequent 
exchanges, and payment in ready money of the purest silver, were 
attracted in such large numbers as to form no unimportant por- 
tion of the inhabitants ; and, under the name of proxeni, even- 
tually to be admitted to many of the advantages of citizenship.* 

Merchants, then, were not only honoured, but were protected 
by special laws and special tribunals, to which I shall draw atten- 
tion presently. Under this head, too, must be noticed the asso- 
ciations or corporations that, under the name of spavi, types of 
the guilds and companies of later times, were formed among 
the citizens for various purposes, not the least of which were the 
unions for commerce and shipping.* Many of these were possessed 
of property, could make decrees, and were regulated in their 

' Cora, Nep. Tit. Themist. 

' Anacharsis iv., cap. 55 ; Thucyd, ii., 38 ; Boeckh's Economyi voL i* 

* Boeckb, Book iL, p. IB, Book i., p. a. 
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difficulties b7law(ffai^/9t«i i^o^idi)^ and lawsuits (t^aifxai 3/xai), wbere 
a very rapid course of justice was prescribed.^ 
' On the subject of contracts among the Athenians, relating to 
mercantile transactions not maritime, there is nothing worthy of 
particular attention, or that will bear comparison with the doc- 
trines laid down in the books of the Roman law on the same 
subject ; but I would linger a few moments to speak of the Athe* 
liian rules on the subject of maritime contracts — viz., those relating 
to bottomry, both because of the importance of the subject, as 
evinced from the number of lawsuits relating to it, and because 
of the opportunity it gives us of contrasting the spirit of the 
ancient law with that of the modem ; for in another part of my 
lecture I shall have occasion to discuss the leading features of our 
own law on the same subject. Moreover, the difference of the 
Athenian notions on the subject of interest on loans, from those 
of the Khodian and Roman law, is strongly marked in this par- 
ticular contract ; for as Boeckh says, not only does this species of 
interest, which was so odious at Rome, not appear to have given 
offence at Athens nor in Greece generally ; but such a class 
of agreements, which were protected by the Athenian law (under 
which every person could take as high interest as he pleased), 
weife prohibited by the laws of Rhodes, Not only, then, were 
these contracts allowable, but they were rendered binding by 
means of an instrument styled mnnxn <fvyyioL(pii, which was 
deposited in the hands of a rgarB^irrigj or banker* A document of 
this kind exists entire in a speech of Demosthenes against the 
Paragraphe of Lacritus, by which it would appear that the money 
was lent upon Mendsean wine, for a voyage from Athens to- 
Mende, and thence to the Bosphorus, at the rate of 225 for 1000 
drachmas for the whole time of absence, with a further condition, 
that a higher rate (30 per cent.) was to be paid if the voyage 
back should be undertaken after the rising of Arcturua Some 
other conditions were also added in turn, together with a term 

^ Mem* — ^For exceUent iUustrations of Athenian every-day life, especially in 
their common affairs of baying and sellings and their bankers' systems, se^ 
Bokker^ Charides* 
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for the payment of interest and principal in twenty dayb after the 
vessel returned to Athens, These loans, though generally, 
xnade upon the goods^ were sometimes made upon the ship, the 
cargo, or the money received for passenger and freight. With 
such favourable disposition on the part of the people to com- 
merce and trade, and such a readiness on that of the govern- 
ment to encourage them therein^ it was natural that every effort 
should be made, not only to simplify the forms of process by 
which disputes arising out of mercantile transactions were to be 
decided^ but to establish particular tribunals to which thoee 
disputes might be referred ; and although Xenophon complains 
of the slowness with which mercantile causes were heard and 
settled, yet, had he lived in later times, he might have found, 
cause to congratulate the foreign, merchants, in whose interest 
be is speaking, on their having, after all, their suits heard in the 
city of Athens. Of the two sets of judges whose jurisdiction 
extended to the suits of merchants and others, one class, i/Va/oi/s/^ 
met several times a month to try causes that were either of 
minor importance, or where the pressing nature of the business, 
required an immediate hearing ; whilst the other, vavrodtxat, held, 
their sittings only one day in each month — ^viz., the 26th — for 
the purpose of hearing suits of a weightier nature, where the 
pleadings having been opened before the ei^fio&n^ai, the decision 
was referred to them. I might pursue this topic farther, and 
dwell upon sundry other features of Athenian law in the matter 
of commercial regulations. I might dilate upon their custom- 
house regulations, upon their restrictions on the exportation of 
agricultural produce, upon their regulations against forestallers 
and false carriers, and upon those affecting their markets and 
mines ; but to do so thoroughly would swell my lecture into too 
large a volume ; nor should I, as I conceive, promote the main 
object of my design, which is rather to draw attention to the 
existence of separate and distinct legal rules in the matter of, 
mercantile transactions from all time, than to set them out and 
comment on them. 

I advance, therefore, now to the notice of the Roman law on 
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Kb^ imme subj^t^ and here at the outset the striking differenca 
between Greek and Boman habits and turn of mind is exemplified. 
In the one country the restless love of change, and the desMre 
for novelty, prompted the people to pursuits which, like 
those ofrcommterce, are so iailuring, from the spirit of adventure 
they foster, and from .thd opportunities of gain they offer ; the 
natural adviantages, too, which some of the great cities of Greece 
derived from their contiguity to the sea, were ftirther induce- 
liients to the inhabitants to brave the dangers of the main in the 
search after wealth ; and, therefore, it is not surprising that com- 
mercial enterprise was carried to its highest pitch, and that 
commercial regulations and commercial courts existed in full 
yigour in Greece and its cities. In Rome, on the other hand, the 
Qterner and more unpolished spirit of the people, the early 
difficulties of the settlement of their city, and its inland situation^ 
their long isolation from other states, joined to the haughty feeling 
pf superiority for which they were so long distinguished, seemed 
for years to render them averse to any intermixture with other 
people, and careless or ignorant of the advantages which an 
extended commerce always brings with it. Hence it is that, for 
a lengthened period, we find the inhabitants of Bome, when not 
engaged in war, occupied only with agricultural pursuits, and 
those of the rudest form^ leaving industrial occupations to their 
daves, without the possession of a silver currency, punishing 
debtors with the most barbarous forms of law, and exercising 
90 inhospitable a spirit towards strangers who might come among 
them, as to make their name synonymous with that of enemy — 
f ' adverstts hostem ceierna auctoritasJ* It is true that in lat^r 
times the spirit of commerce, in spite of the difficulties it had to 
encounter, forced its way into the charmed circle of Roman 
prejudices ; but it required many years of extended conquests, 
and a large experience of foreign intercourse, ere Scipio's dictum 
was laughed at or was forgotten : — *'Qod forbid that the sovereign 
people of the world should condescend to the merchant's craft ; '* 
but in process of time commerce as^rted its privileges in Rome 
^ elsewhere ; and as its influence was felt, and as those who 
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carried it on swelled the ranks of the inhabitants of Some^ so dH 
the spirit of their law become ameliorated under the infloence of 
the Praetorian courts^ and the equitable doctrines which they 
promulgated. 

I need not dwell now upon the vast influence which the Boman 
law has exerted, ever since its perfection^ on later times and 
younger systems of law ; nor need I stop to speak of its et^nal 
wisdom, because the pages of our law, and some of the best 
judgments of our legal sages, bear witness to that influence and 
that wisdom. I hope, too, in the course of my future lectures in 
the consideration of our English doctrines, to draw your atten* 
tlon to the aid that the Roman lawyers have lent our judges in 
the decisions they have mada But it is sufficient to say that the 
choicest specimens of Boman wisdom in the matter of law, the 
best examples of the learning and good sense of Boman lawyers, 
are not to be looked for in the pages of Cicero, or in the writings 
of the Augustan age of Boman literature ; but the real golden 
sera of that law dates from a much later period, when such men 
as Ulpian, Paulus, Modestinus, Oaius, and others flourished, and 
when the value of foreign intercourse and extended commerce was 
making itself to be felt. 

Here, too, as in the remarks I made upon Greek law, I shall 
pass by all the other features of law developed in the Digest — ^the 
regulations on the subject of citizenship, of property^ and pos« 
session of contracts and of actions, and shall consider only 
one very small portion of that codified system, viz., the vestiges 
of the Bhodian law, on account of the remarkable tribute 
paid to the supremacy of commerce, from the fact of thei 
appearance of foreign rules of law in the code of the Bomansi 
a people no less imbued with exaggerated notions of self-' 
importance, than confident in the superiority of their own 
legal maxims. In the fourteenth book of the Digest and in 
the second title, such slight remains as we have of this ancient 
maritime code are to be found. Of the remarkable influence of 
the Bhodian laws on later legal systems, we have two note- 
worthy proo&; first in the number of writers who, from Uie days 
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^f Balduin, 1559, down to our own time^ have discussed their 
history ; and next the efforts that have been made to settle the 
difficult question of the authenticity of that compilation which 
has come down to us under the title of **Rhodian Laws.** At 
the risk of wearying you with the narrative, I venture to run 
very rapidly over the heads of that controversy ; for in a sketch 
of the progressive changes of commercial law, to pass by in 
silence so important a collection if authentic, or so audacious an 
attempt at legal forgery, if not authentic, would be an act of 
negligence on my part. The first query then is, " Whether the 
maritime laws of the Rhodians were really written laws?" 

Now, on this point, writers of high note and celebrity have not 
hesitated to adopt the negative side of the question, among whom 
Bynkershoek, about the end of the 17th century, and Boucher, the 
editor of the Consolato del At are, have strenuously defended the 
authenticity of the fragments, nor has Mr. Justice Story hesitat- 
ed to subscribe his assent to their views. Boucher's arguments 
mainly rest on the ground, that in the Greek preface these laws 
are spoken of as customary usages, not written rules ; but in oppo- 
sition to this, an acute and learned Frenchman, Mens. Isambert, 
has argued that Boucher's, or rather Terrasson's, translation of the 
word 'jrfu^iis (usages) is altogether wrong; that it should be 
rather rules, institutions ; and that, although the Greek commenta- 
tor has not employed the expression v^fiog (as though he had in- 
tended to indicate the absence of writing), yet it is scarcely 
credible that, if these rules had been mere customary observances, 
variable and uncertaiD, they should have maintained the reputa- 
tion they had acquired in the days of imperial Rome. What that 
reputation was, is evidenced by the language of Roman authors, of 
Cicero {pro Lege Manilid)^ who says the fame and glory of the 
maritime code of the Rhodians' {disciplince navalis) collection of 
rules has survived to our day ; and of Strabo, who, in terms that 
clearly indicate his knowledge of their existence (xiv. p. 652), 
describes them as swo/nta davfiacrij, that admirable system of legis* 
lation. Undoubtedly, like all efforts at law-making in the infancy 
and early condition of a people, the Rhodian laws must have been 
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at the outset mere customs and usages ; but to suppose that i^ 
people so far advanced in the arts of peace; in the practice of 
commerce, and in the administration of mercantile law, should be 
contented with fleeting, shadowy customs, nor attempt to reduce 
them to the system of a written code, is contrary to what we 
know of all legislation* As the arguments against the authenti* 
city of these fragments rest entirely on assumption and oil 
hypothesis, why may not equal credence be given to the opposite 
view? And as those who support that view have at all events 
^omething material to show, they may say, in pari causa 
melior est conditio possidentis. But then we come to the second 
query, viz.; "When were they reduced to writing?" M, Pastoret 
would assign a very early period to that fact, one prior to the 
Homeric era, and contemporaneous with the Trojan war. A fe^ 
^ates, however, rudely destroy that theory, for the Bhodian naval 
supremacy was not asserted till after the death of Alexander, 
having risen upon the ruins of the Athenian navy ; nor was i^ 
|;ill the naval glories of Phoenicia^ of Crete, of Carthage, of 
Athens had passed away, that the Bhodian people reached that 
pitch of greatness to which Strabo testifies, when the empire of 
the sea, gained by the peaceful efforts of their merchants, had 
compelled them, as it were, to provide a system of legal ruleEf, by 
which the vast interests of their merchants might be protected* 
If then, as we may fairly presume, these laws were reduced to 
writing, the period we should fix on for that effort at legislation^ 
would be about 300 years before the birth of Christ. 

The next question of interest in an inquiry into the authenticity 
and value of these laws, is this: — "At what period were these 
Bhodian laws adopted in the Boman empire ?" If we are to ac- 
cept the Greek preface as authentic, and believe what we there 
have handed down to us, it would appear that in Tiberius's reign, 
difficulties having arisen between the sailors, the masters of vessels, 
and merchants, in the province of which Nero was governor, he 
proposed to the Emperor to send commissaries to Bhodes, to col- 
lect their laws on the subject of maritime commerce ; that the 
llmperor, with the consent of the senate, gave his sanction to the 
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proposski; and that the consul Antonius was charged with the 
execution of this new code. I will not go into the question of the 
authenticity of this preface, which has been impugned by 
Bynkershoek and Pastoret ; but one fact which tbey rely upon in 
support of their views, that there was no consul of that name 
tinder Tiberius, is not a very strong one, for there was an Antonius 
acting in that capacity In Claudius's reign, who might have been 
consul sufectus in that of Tiberius. But, without appealing to 
this preface, we have a formal statement in one of the most 
ancient manuscripts of these laws, that they were sanctioned 
successively by Tiberius, Vespasian, Trajan, Adrian, Antonia, 
Pertinax, and Septimus Severus ; and for a collateral proof of 
their early reception into the courts of law administered by 
Koman officers, we may appeal to the 9th law of the digest De 
Jactu, where the imperial confirmation of them is expressly men- 
tioned by an emperor (whether Augustus or Marcus Antoninus), 
reigning prior to Justinian. 

The title of the Rhodian laws, concerning which this con- 
troversy has arisen, is De Lege Rhodiade Jactu, and the rules 
expressed therein relate principally to the subject of contri- 
bution in the case of jettison, the general principle being, that 
all who had goods shipped on board the wrecked vessel, should 
contribute rateably to make up the actual loss sustained, provided 
the merchandise on board was destroyed in consequence of the 
imminent danger of wreck. If, however, the goods were not lost, 
though the ship was damaged in her hull or riggiog, or if the 
goods were recovered again after being thrown overboard, there 
could be no claim for contribution. Where it happened that sun- 
dry merchants had freighted a vessel with goods, on board of 
which were several passengers also, in the event of a compulsory 
jettison owing to tempestuous weather, all who were in any ways 
interested in the event were bound to contribute, on the principle 
that qui sentit commodum sentire debet et onus, and not only 
such persons, but the owner of the vessel also, for by the jettison 
his ship was saved. To recover this compensation, the owners of 
^the goods 430 lost were allowed to proceed against the captain or 
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master of the ship^ by what was called an actio ex looato; whilsi 
he, on the other hand, could indemnify himself for any legal 
damage thus sustained by an actio ex conduoto, against thosQ 
owners or passengers whose goods were saved. But^ in addition 
to these regulations de jactu, a right of action was given to th^ 
passengers against the master or captain, for rashness and negli-r 
gence in navigating a river without a pilot, in the event of an; 
accident from wind or weather. One^ curious case is given in the 
Digest : — A hires a vessel to transport his wife from one port to 
another ; on the voyage she is confined ; can any extra price be 
demanded for the child's passage? Ulpian says, certamly not; 
for, Ist, de minimia non curat lex ; and, 2nd, the new-comer cannot 
want any of those things which are prepared for the passengers^ 
use. Such are the doctrines on the subject of maritime commerce^ 
which have survived to our day as part of the codified system of 
the Boman law ; small indeed and, to use Mr. J. Story's words^ 
compressed within a very narrow compass. But the reason why 
I venture to consider it worth while thus to refer to their prin- 
ciples, and comment on their character, is, because I think they 
show that more ancient nations than one were impressed with the 
value of rules of law in relation to commercial transactions, and 
thus paid that just and voluntary homage to commercial enter* 
prise which has been continued down through all tima Nor 
does that homage, thus paid by the Roman lawyers to commerce^ 
stop with this brief fragment of the Bhodian code ; other titles 
there are in the Pandects full of interest to the modern lawyer 
,and merchant ; such as those which treat of the responsibility of 
the owners and masters (exercitores) of ships, for the safe keep- 
ing and delivery of goods shipped on freight, for the contracts of 
the master in respect of the employment, repairs, and concelrns of 
the ship, and for the acts and defaults of the agents and mariners 
of the ship, those that treat of bottomry and maritime, and those 
that treat of shipwreck. Must not, therefore, every comxaercifi)l 
lawyer agree with the learned American author to whom t bav^ 
above referred, when he pays a willing tribute to the prafCticaA 
value of the Roman law even in these days ; containing, as it do% 
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the elements of our own law on the subject, expressed with excel- 
lent sense, and illustrated by apt examples ? Brief, indeed, as the 
texts of the civil law are, all maritime nations have done homage 
to them, by adopting them as the nucleus around which to gather 
their own especial commercial regulation& 

To conclude : from what I have said in this lecture^ it may be 
deduced that the influence of Qreek legal institutions, however cir- 
cumscribed as compared with the world-wide fame and world-wide 
extent of the Soman laws, has still been felt in after times ; and 
the innumerable colonies which spread along the basin of the 
Mediterranean, have left tbeir traces in cities which may still, 
like Marseilles, boast of great descent, carrying with them that 
spirit of commercial enterprise and love for commercial law hj 
which their parent state was so distinguished. But when the 
peaceful conquests of Greek merchants and Greek coloniats were 
rudely interrupted by the violence of Soman armies, and the 
destiny of the then combmed European world hung upon the 
victories of Some, commerce for a while received a shock from 
wliich it did not easily recover. In time, however, a better prospect 
opened upon the world ; and Kome (which, in the violence oi the 
Btrife for universal supremacy, had turned with disdain from the 
arts of peaceX when the victory was won, and the empire of the 
world was achieved, was impelled into a course which resulted 
in some of the happiest triumphs dl commerce. A new r^me 
was inaugurated, commerdal enterprise diverted the attention oi 
its citiz^is from the din of arms, and commercial laws were added 
to its code, which have burst into matured vigour in lat^ times. 
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2. Lord St. Leonards' Act to further amendy SfCy with Notes^ and 
also Supplemental Notss on 22 ^ 23 Victy c. 35. By John 
Savill Vaizey, of the Middle Temple, Esq., Barrister-atf 
Law. London : Wildy & Sons, 1860. 

3. The Act to furthei* amend^ ^c, with Observations. By 
Chables Edward Jemmett, Esq., Barrister-at-Law. Lon- 
don : Stevens & Sons, 1860. 

THE general tone of ordinary newspapers, at the dose of the 
late Session of Parliament, implied that the public were 
not satisfied with the results of the labours of their representatives ; 
" worthless," *' useless/' and " fruitless," were the epithets com- 
monly applied to the session. How far these reproaches were 
justly incurred, it is not our purpose nor our province to inquire 
at present ; but we suspect that most of those who gave vent to 
these complaints, meant that the session had not brought to ripe- 
ness the particular fruit for which they longed, but that it was 
blasted on the branch by the rejection of the Paper Duty Repeal 
Bill. This rejection has given rise to much written and spoken 
disquisition on the place held by the House of Lords in the actual 
constitution of the country, on which topic also it is beside our, 
present purpose even to indicate an opinion. What we wish to 
call attention to is the undoubted fact that, with few exceptions, 
all really effectual law reform originates in the Upper House of 
Parliament. The measures of this nature introduced by mem- 
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bers of the House of Commons, are generally of that radical^ 
sweeping character which is now too popular ; but we do not 
remember that the name of Lord St. Leonards, or of any other 
of our Law Lords, was ever seen on the back of one of those 
gigantic bills in which the skill of Sir Hugh Cairns and Sir 
Kichard Bethell has been shown, and which have attempted in 
multitudinous clauses to destroy and re-create an entire branch of 
our law. The term " Lord St. Leonards' Act "^ applies equally to 
three important statutes, by which alone in the last six years has 
any amendment of our real property and equity law been effected 
(18 & 19 Vict., c. 15 ; 22 & 23 Vict, c. 35 ; and 23 & 24 Vict., 
c. 38) ; but their gigantic competitors have never emerged from 
that lower assembly to which they owe their birth, nor scaled the 
heights of the House of Lords. 

Vis consili expera mole rait sui : 

Vim temperatam Di quoque provehunt. 

Let US examine the well-intentioned weapon which has this year 
descended upon our laws. There is no want of guides to assist us 
in this examination ; at the head of this article we have given the 
names of three excellent editions of the statute in question. Of 
these editions we prefer for practical purposes that by Mr. 
Hunter, who has here (as in his edition of the former statute) 
displayed a marvellous tact in giving just enough in his introduc- 
tions and notes to explain the object and meaning of each section, 
without wearying the reader with discussions on abstruse points 
of law on the one hand, or leaving him in the dark, on the other 
hand, as to the interpretation to be put on the wording of the 
several enactments. And if any fault can be found with the 
edition by Mr. Vaizey, or with that by Mr. Jemmett, it is that 
the notes in the former are somewhat too diffuse, while those in 
the latter are perhaps too meagre. 

The two last-named editions give us copious information as to 
the changes made in the bill dnring its passage through the 
House of Commons ; and though for our present office of critics 
it is most useful to have thus set before us what provisions are to 
be attributed to Lord St. Leonards, and what to the various, 

VOL. X. NO. XIX. O 



B2 Lord St Leonards' Act 

members of the Lower House who carried amendments to his 
measure, yet we doubt the utility of this to the student or the 
practising lawyer ; and we think Mr. Hunter has exercised a most 
wise discretion in excluding from his pages matter of mere par- 
liamentary proceeding, which, however curious or interesting in 
an historical point of view, throws no light on the meaning of any 
one section of the statute. 

We will now briefly advert to each of the fifteen sections of 
which this Act is composed. 

I. Registry of Writs. — ^The eflfect of the first and second 
sections may be shortly described as follows : — Hitherto, a creditor 
having obtained and registered a judgment, had in fact a con- 
tinuing security for the amount over wiy real property of which 
his debtor was or might become possessed ; such security being 
subject to be displaced only by a sale or mortgage to a bond fide 
purchaser or mortgagee without notice. Now, this is so no longer ; 
no judgment entered up after the passing of the Act (23rd July, 
1860), is to affect any lands in the hands of a purchaser or mort- 
gagee, unless a writ of execution has been actually issued and 
registered at the time of his paying his money and taking his 
conveyance or mortgage, and, moreover, such writ to be of avail 
must be executed within three months after registration* 

Now, here we meet with a difficulty ; the Docketing Act of 
William and Mary preserves lands in the hands of purchasers 
from being taken in execution upon undocketed judgments, and 
the statute 2 & 3 Vict., c. 11, prohibits the future docketing of 
judgments. Hence it seems to follow, that lands in the hands of 
purchasers can never now be taken in execution, but that, as 
against them, the judgment creditor is left to his equitable remedy 
only. It is now enacted that actual execution of the writ within 
a limited time is a necessary condition to the creditor s right, and 
yet it is not easy to see how this condition can be fulfilled. The 
docketing act remains unrepealed, and the purchaser is protected 
by it, unless the creditor observe the condition imposed by it ; 
this is rendered impossible by the Act of 2 & 3 Victoria. The 
words of the present statute are ^ writ, or other due process of exe» 
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oution of such judgment statute or recognisance/ and * such execu- 
tion, or other process^ shall be executed and put in force ;' it is 
impossible to contend that these words refer to the prosecution 
of the creditor's^ equitable remedy ; process is, ex vi termini, a 
proceeding or step in an existing suit or action. 

The chief practical effect of the section will be to prevent for 
the future the use of judgments as a substitute for equitable 
mortgages. It is certainly an abuse, in the etymological sense, 
that the procedure of courts of justice, which is primarily intended 
for the trial of disputed questions of fact or law, and for securing 
to every man the speedy attainment of his right, should be applied 
to the purpose of affording a safe and convenient form of invest- 
ment ; but every part of the constitution of the country is full of 
abuses in this sense, and we do not know that any appreciable 
mischief results. 

Lord St. Leonards proposed that these sections should apply 
not only to judgments entered up after the passing of the Act, but, 
after the 1st November, 1860, to all judgments entered up before 
the passing of the Act. The consequences of the amendments 
made in the House of Commons are, that purchasers and mort- 
gagees must now make one search more than they have hitherto 
been advised to make. They will search for judgments under the 
old law, and for writs of execution under the new law. These 
sections, therefore, seem to operate as an additional impediment 
to the sale or mortgage of real property. 

IX. Heirs, &c. — The difficulty which we have just noticed, 
arises from the very inartificial frame of the statute 2 & 3 Vict, 
c. 11 ; this has also reiidered necessary the 3rd and 4th sections 
of the present Act. We neither know, nor care to inquire, who 
is responsible for the former statute; but we think that if he were 
living, and heard of the decision in Fuller v. Redman^ he must 
have wished that his many other duties had left him time to 
bestow a little more care upon the wording and effect of his bill. 
Anxious and prolonged consideration of the law of judgments, as 
affecting purchasers of land, seems to have rendered him for the 

1 26 Beav. 600; 29 L. J. Gh. B24. 
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time oblivious of the existence of any other class requiring a 
similar protection. The whole system of the registration of judg- 
ments originated in the reign of the present sovereign, and super- 
seded the plan formerly adopted for the same object. But the 
old plan included in its protection, not only purchasers of land, 
but also heirs, executors, and administrators, who were liable to 
be prejudiced by the existence of secret judgments. Their duty 
was to pay all known debts of a superior before paying any of an 
inferior class; and the absurd theory that a judgment, being a 
record, was notice to all the world, prevented their alleging 
ignorance ; hence an executor who had duly paid all debts of 
the existence of which he was aware, might, but for the protection 
of the docketing act, be compelled to pay them over again to a 
creditor claiming under a judgment, of which, till then, the exe- 
cutor had never heard. 

When, therefore, the statute 2 and 3 Vict., c. 11, swept away 
the docketing act as part of an obsolete system, heirs, executors, 
and administrators, became again exposed to this danger ; and in 
the case we have just mentioned, the Master of the Bolls felt un- 
able to free an administrator from the position in which the 
legislature had placed him. To prevent the recurrence of such 
scandalous injustice, the 3rd and 4th sections of the Act now before 
us, take away this priority from all judgments not registered, and 
re-registered in such a manner, that a search through five years 
of the register will disclose all previously unknown judgments, of 
which account must be taken in the administration of an estate. 

Mr. Jemmett suggests (p. 6) that heirs, executors, and adminis- 
trators, are sufficiently protected by the clauses of the modem 
statutes, which deprive unregistered judgments of their priority, 
as against purchasers, mortgagees, and creditors ; " for," says he, 
"if creditors were protected, how were executors, for example, 
who are in effect creditors,'' to be affected? To this it may 
be sufficient to answer that the contrary was held in Fuller v. Red* 
man, in which case this argument does not appear to have been 
adduced ; moreover, it appears to be founded in forgetfulness of 
the fact, that where priority is given to purchasers, mortgagees, 
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and creditors, in the registration acts, those creditors are clearly 
meant who have obtained a statutory charge on the land by means 
of a judgment. These acts, in fact, in no way aflfect rights after 
the death of the debtor. 

On the wording of the sections in question, we must express 
our regret that the old, and in fact obsolete, word ** docket " is 
used for an entry which is, in fact, identical with that required 
by 1 & 2 Vict., a 110, s. 19, to which the term "registration'' 
has hitherto been invariably applied. This seems to us to be a 
further and altogether useless complication of a subject already 
disgracefully complicated. 

III. Waiver. Scintilla Juris. — ^The 6th and 7th sections 
of the statute are devoted to making certain enactments relative 
to the waiver of conditions in leases, and to the doctrine of 
scintilla juris. The Act of last year was rendered imperfect by 
the omission from it of what is now the 6th section of the Act of 
the present year. The bill sent down from the Lords last year, 
contained the clause which has now received the royal assent, but 
it was then struck out in the Commons, under the notion, as Mr. 
Jemmett suggests (p. 7), that it only expressed the existing rule 
of law. This adds another to the almost countless instances in 
which an opinion has been hastily taken up by some member of 
the House of Commons, and as hastily adopted in committee, in 
utter forgetfulness of the fact, that every bill worth passing at all, 
is an integer of which each of the parts at once depends upon the 
rest, and is at the same time necessary to their efficient existence* 
We have all heard of the great painter, who submitted his work, 
not only to the criticism, but also to the amendments of all the 
passers-by ; we could wish that the ill success of those self-consti- 
tuted critics, had deterred their successors at the present day from 
retouching the product of the skill of Lord St. Leonards. Per- 
haps our readers may remember occasions when a draft, which 
they had settled, has been used to illustrate the skill of some 
solicitor's clerk ; if so, they may be able to sympathize with his 
lordship. However, the mischief is now cured. 

With regard to the section relating to the scintilla juris, it was 
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described in tlie House of Commons by an eminent equity lawyer 
as an attempt to galvanize a corpsa We should say that life was 
not altogether extinct in the supposed corpse, and, at any rate, it 
is well that the death should be made evident to all, whether they 
understand the question or not, rather than that such death should 
be concluded to have resulted by means of a long and most 
obscure argument. 

IV. Application for Judicial Opinion, &c.— The 8th sec- 
tion remedies one of the slips of (we presume) printer or copyist, 
which are growing more and more frequent in our Acts of 
Parliament; it adds the words, "or mortgagee" to the word 
" purchaser," in the 24th section of the Act of last year. For- 
merly, these mistakes occurred merely in the ordinary copies, which 
could always be corrected by appeal to the engrossment, to which 
the clerk had subscribed the royal assent; now, however, the 
assent is given to a printed copy, and those issued to the public 
are printed off from the same types ; no discrepancy therefore, 
can now exist Another example of a misprint (happily, in thi$ 
instance, of no consequence), is to be found in the 4th section of 
the present Act, in which the word "executors" is printed for 
ancestors. 

The 9 th section illustrates the uncertainty of the line which 
determines what matters of Chancery practice can be regulated by 
general orders of the court, and what require the interference of 
the legislature. The signature of counsel to bills and other plead- 
ings is required by the 8th C. O. r. 1, which follows one of 
Lord Clarendon's orders ; now, however, a section of an act of 
parliament is required to enforce the employment of counsel in 
preparing a trustee's statement. It may be said, that in the time 
of Lord Clarendon an eminent judge might usurp what was even 
then properly a legislative function. An example of what we 
allude to, free from the above objection, will be found on com- 
paring 15 & 16 Vict, c 86, s. 37, with the first of the orders of 
the 20th March, 1860. 

V. Investment of Tbust Funds. — ^We now come to three 
sections relating to the investment of trust funds, which form 
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perhaps the most important part of the Act. It is worth while to 
review, with some minuteness, the course of legislation and deci* 
sion upon the subject. 

Originally, the Court of Chancery required that all trust funds 
should be invested in three per cent, stocks, and ordinarily in 
consols. This strictness was found, in practice, to sacrifice the 
interests of tenants for life, without any corresponding advantage 
arising from the greater security of the principaL Hence, in most 
instruments creating trusts, a power was given to invest on other 
securities, such as exchequer biUs, mortgages of land, or the stock 
of the Bank of England, or of the East India Company. But 
the Court of Chancery never assumed any such liberty with re- 
gard to cash under its control, the only exception being that 
money was occasionally invested for a short time in the purchase 
of exchequer bills. The Commons, however, were desirous of 
altering this state of things ; and a clause was accordingly intro- 
duced into last year*s bill, allowing trustees, in the absence of 
express prohibition, to invest on real securities, or on Bank or 
East India stock. The bill containing this clause was sent back 
to the House of Lords, and passed into law. A question, with 
which we are not now concerned, soon arose upon the meaning 
of the words " East India stock ; " and, in the course of the 
discussion before the full court of appeal, the Lord Chancellor 
Campbell stated that he had written to Lord St. Leonards 
on the subject, who, in reply, stated that he disapproved 
of the clause, and disclaimed all connection with it. His 
lordship, at the same time, said it was his intention to pro* 
pose to parliament the repeal of this section, and a clause to that 
effect was accordingly inserted in the bill, which passed into an Act^ 
as 23 & 24 Yict. c. 38. This clause passed the House of Lords 
but found no favour in the Lower House, by which the repeal Wat 
rejected. Moreover, the Master of the Rolls, in the case of In rd 
Miles' Will, ' decided that the 32nd section of 22 & 23 Vict* 
c. 36, gave no new power to trustees of instruments executed 

3 29L.J.Ch.47 
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before the passing of that Act ; and the grounds of the decision of 
Vice-Chancellor Kindersley, in Dodson v. Sammelly ^ appear to 
lead to the same conclusion ; (see, however, contra, the case of 
Rich's Trusts, quoted by Mr. Vaizey, p. 38, from Morgan's 
^^ Chancery Statutes and Orders," 2nd ed. p. 329, where Vice- 
Chancellor Stuart came to a contrary conclusion :) in order, 
therefore, to give full eflficacy to this their favourite enactment, 
the House of Commons, on the motion of Mr. Hadfield, inserted 
the present 12th section, enacting, but not declaring (see Vaizey 
p. 39), that the section in question sludl operate retrospectively. 

By the 10th section of the present Act, power is given to the 
Lord Chancellor and other equity judges, to issue general orders 
as to the funds, in which cash under the control of the court may 
be invested, the most unbounded liberty of choice being given 
to them ; and the 11th section authorizes all trustees to invest 
upon any of the securities comprised in any such general order. 

It will be seen, that at present the 10th and 11th sections 
have no operation, as they merely authorize the making of 
general orders, and at the time we write none such have been 
issued; indeed, it is doubtful, as has been pointed out by 
Mr. Hunter, whether these sections will ever become of much im- 
portance. By the combined effect of 22 and 23 Vict c. 35, s. 32, 
and 23 and 24 Vict. c. 38, s. 12, all trustees, not expressly for- 
bidden, may invest in government stocks, real securities, bank 
stock, or the old East India stock ; and it is not probable that the 
Court of Chancery will assume to itself any materially greater 
liberty. Hence general orders under these sections will, in fact, 
enlarge the powers only of those trustees who are expressly for- 
bidden to resort to any securities other than what may be 
mentioned in their trust instrument ; and we do not think that 
the Chancery judges will wish to enable such trustees to set at 
nought the express directions of the settlor or testator. 

A misapprehension, however, which seems to have arisen in the 
minds of some persons, as to the effect of the investment clauses 
in these statutes, called forth a letter from Lord St Leonards to 
' 29 L, J. Ch. 335. 
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the editor of the Times. The letter not only dispels the error, 
but gives some interesting information as to the history of the new 
clauses, and is altogether worth preserving. Lord St. Leonards 
writes as follows : — 

" Boyle Farm, Aug. 29. 

" Sir, — In your Money Article of Monday last, it is stated that the 
23rd and 24th Victoria, cap. 38, empowers the Court of Chancery to 
invest trust funds in the securities raised under the authority of parlia- 
ment, such as those for the "West India Islands, Turkish Guaranteed 
Four per cents., &c., upon petition being presented by any of the par- 
ties interested. 

" I believe that you will do good service by informing trustees, and 
the persons for whom they are trustees, how the law really stands 
under the two Acts of the last two sessions, for -which I am responsibla 
I am not surprised that in this day's paper it is stated that the act of 
the session just ended was brought forward by the Lord Chancellor, 
for his name was on the back of it, owing to his having at my request, 
in my absence, laid it on the table, and moved the first reading — in 
the House of Lords a matter of form. The act was framed and carried 
through by me chiefly as a supplement to the act of the previous 
session. 

** Now, the law stands thus : — By the 32nd section gf the 22nd and 
23rd Victoria, cap. 85, where a trustee is not, by some instrument 
creating his trust, expressly forbidden to invest any trust fund on real 
securities in any part of the United Kingdom, or in the stock of the 
Bank of England or Ireland, or in the East India Stock, it is lawful 
for him to invest such trust money in such securities or stock, provided 
that such investment shall in other respects be reasonable and proper; 
and by the 12th section of the 23rd and 24th Victoria, c. 38, this 
clause is made to operate retrospectively. 

" By the last-mentioned act the Lord Chancellor, with the advice of 
the other equity judges, or any three of them, is empowered to make 
such general orders as to the investment of cash under the control of 
the court, either in the Three per Cent. Consols, or Eeduced, or New 
Bank Annuities, or in such other stocks, funds, or securities as he shall 
with such advice see fit; and power is given to the Lord Chan- 
cellor to convert any Three per Cent. Bank Annuities, standing or to 
stand in the name of the Accountant-General of the Court in trust in 
any cause or matter, into any such other stocks, funds, or securities 
upon which, by any such general order as aforesaid, cash under the 
control of the court may be invested. The orders for conversion are 
to be made upon the petition of any of the parties interested. 

" By the same act, trustees having power to invest their trust funds 
upon government securities, or upon parliamentary stocks, funds, or 
securities, may invest them in any of the stocks, funds, or securities in 
or upon which, by such general order, cash under the control of tha 
court may be invested. 
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'< The resnlt is, that trustees (including executors and administra- 
tors) may, unless forbidden hy their trust, invest the trust fund in 
real securities in Great Britain or in Bank Stock of England or Ire- 
land, or in East India Stock, which has been held to mean the old 
East India Stock. The court itself can invest cash in such stocks, 
funds, and securities as it shall see fit, and moke a general order for 
the purpose ; and, upon the petition of parties interested, three per 
Cents, may be convei-ted by the co\irt into such securities as cash may 
be invested upon under any general order ; and trustees, with the usual 
powers to invest, may resort to the same securities. The power to the 
court is genera], and does not enumerate any particular securities, as it 
was considered that there was no danger of this power being unduly 
exercised. The principal assuredly will never be placed in danger in 
order to obtain a large interest. 

** The 32nd section of the 22nd and 23rd of Victoria, cap. 35, is not 
properly framed, but it is not likely to be abused, as tinistees will, no 
doubt, act with great caution under it. By the bill of the late session, 
as it was sent to the House of Commons, this clause was repealed, but 
that House not only rejected the repeal clause, but made the original 
clause retrospective. The new clauses relating to trust funds in the 
bill of the late session were framed by me, with the approbation of all 
the equity judges, and inserted in the House of Commons. There was 
another clause in substitution of the 32nd section of the 22nd and 23rd 
of Victoria, cap. 35, which that House of course objected to adopts as 
they were determined to retain the 32nd section as it stood. 

" I have the honour to be, Sir, your faithful servant, 

"St. Leonabds." 

VI. Intestates' Estates, &a — ^The rest of the Act need not 
long detain us. The 13th section is directed against those suits, 
by alleged next of kin, which have particularly vexed succes- 
sive solicitors to the treasury. Of course, the common rules 
governing courts of equity bar the rights of all claimants who 
have shown any want of due diligence in the prosecution of their 
claims ; and this is altogether irrespective of the existence of any 
definite statutory law. But practical experience has shown, that 
rules of this nature are insufficient to answer their purpose ; and 
accordingly two statutes were passed in the year 1833 (3 and 4 
Will. IV., cc. 27 and 42), fixing various limits in the case of 
actions which were not the subject of any previous enactment, 
and also extending the same principle for the first time to equi- 
table claims. It was provided, amongst other things, that no 
suit should be brought to recover any legacy but within twenty 
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years next after a present right to receive it had accrued to 
some person capable of giving a discharge, or after some part pay- 
ment or written acknowledgment ; and this enactment is now 
extended to shares of the personal estate of persons who have 
died intestate. 

There can be no doubt as to the policy of this extension. A 
very slight acquaintance with our equity reports will convince any 
one, that suits of the nature here restrained are, more than any 
other cla^, supported by evidence of a suspicious character. 
These claims, like the peerage claims in the House of Lords^ shew 
how the looseness of the rules of evidence, necessarily admitted 
in cases of pedigree, affords a wide field for the operations of the 
forger ; and the Court of Chancery, and the committee of privi- 
leges are alike aware, how often a letter or a tombstone is dis- 
covered at the very moment when it is required to prove some 
asserted identity. We do not wish that any lapse of time should 
be held to bar the right to a peerage ; but we regard with satis- 
faction every measure that will repress the practice of using the 
fancied rights of so-called heirs-at-law as a mere instrument for 
iniquitous extortion. 

The 14th section of the Act gives to executors and adminis- 
trators an immediate right to obtain, by a summary process, an 
ordinary administration decree. A similar procedure was insti- 
tuted by the act which goes by the name of Sir George Turner ; 
but until now the right was hampered by a provision, that no 
order could be made until the expiration of one year after the 
death of the deceased. Power is also now given to the court, to 
issue an injunction to restrain any creditor from proceeding at 
law immediately after the order is made, which, under the for- 
mer Act, could not be done until after the Master's report. 
These two enactments show, that the legislature does not now 
partake in the feeling of jealousy with which bills of conformity 
were formerly regarded by the court ; no doubt, care will be 
required to prevent abuses of the power now given to the court ; 
but probably Lord Eldon's rule, in Paxion v. Douglas^ 8 Ves. 
520, will be applied, and will be found sufficient for the purpose. 
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The last section in the Act enacts, in a somewhat Irish fashion, 
that the act ^ is not to extend to Scotland, nor are any of the 
clanseS) except clause six and the svhsequent clauses, to extend to 
Ireland.'^ Considering that the exception relates to ten clauses, 
we should have thought the desired result might have been 
arrived at simply by enacting, that the first five clauses shall not 
extend to Ireland. 

It is not for a moment to be doubted, that this act mends some 
few holes in what is called " the law of property ; "* but yet there 
are many whose opinions ought to have great weight, who con* 
tend that the patchwork system of legislation here pursued has 
done as much harm as good. '* Take, for instance," as it has been 
well said, *^ the first two sections of the statute. Will they be of 
any benefit^ or offer any facility, to debtor, creditor, purchaser, or 
mortgagee ? It is clear that they will not only be of no benefit, 
but that they will actually be prejudicial to all those persons ; 
and it would have been far better had the Lords rejected the 
whole measure, rather than agree to the amendments made by the 
Commons in these sections.'^ 

It is, we must admit, a bad policy to assent to injurious altera- 
tions in clauses dealing with so important a branch of the law of 
property as that relating to judgments, for the sake of effecting 
a few amendments, however beneficial, in other branches of that 
law ; and for this reason we are unable, on the present occasion, 
to congratulate Lord St. Leonards upon the part he has taken in 
passing the statute through parliament. 



Art. VI.— JUDICIAL CONTRADICTIONS. 

Ti/TOST lawyers in Great Britain and America have read one 
-^^ treatise at least on the " Conflict of Laws," and all have wit- 
nessed, in practice, the conflict of lawyers. When the struggle 
is confined to the advocates' benches and jurists' chambers, one 
looks upon it as a natural consequence of the fallen nature of 
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olienti^ the imperfection of human laws, and the fallibility of 
its professors; but when it reaches the judicial bench, and 
various members of the same court take opposite and repugnant 
views of the laws which they have to administer, it is a far more 
serious affair — ^it shakes the faith of the vulgar in the absolute 
wisdom of the bench, and provokes the speculating practitioners 
to venture improperly on litigation and appeals ; while it pro- 
claims aloud grave defects either in the constitution of the 
bench or the construction of the law. It would be a woful day 
for England if the opinion gain ground that judgments are but 
guesses, and that causes are only decided by the judge's feelings, 
fancies, and foibles, or the tendency of his prejudices, preconcep- 
tions, and sympathies. 

One recent case carried up to the House of Lords has dis- 
played, curiously enough, great contrariety of judicial opinion. 
We refer to Marriage v. The Eastern Counties Railuoay Company. 
In this case, happily, the point in debate turns chiefly upon the 
proper grammatical construction of a sentence. In truth the 
whole conclave — ^bitter client, astute counsel, erring judges, and 
judges in error — were in full cry in search of an antecedent. 
Often have we seen devout lawyers of a certain school fall down 
and worship a precedent, but here the subject of earnest suppli- 
cation was an antecedent ; could this have been certainly found, 
it would have finally settled the question. 

The dispute arose upon two sections, which we here subjoin, 
of the Lands Clauses Consolidation Act (8 & 9 Vict. c. 18, sect. 
93 <fe 94.) 

They run thus : — 

^' And with respect to small portions of intersected land, be it 
enacted as follows : — 

** XOIIL— If any lands not being situate in a town, or built 
upon, shall be so cut through and divided by the works as to 
leave, either or both sides or on one side thereof, a less quantity 
of land than half a statute acre, and if the owner of such small 
parcel of land require the promoters of the undertaking to pur- 
chase the same along with the other land required for the 
purposes of the special act, the promoters of the undertaking 
shaU purchase the same accordingly, unless the owner thereof 



91 Judicial Contradictions. 

have other land adjoining to that so left into which the'same can 
be thrown, so as to be conveniently occupied therewith ; and if 
such owner have any other land so adjoining, the promoters of 
the undertaking shall, if so required by the owner, at their own 
expense, throw the piece of land so left into such adjoining land, 
by removing the fences and levelling the sites thereof, and by 
soiling the same in a suflBcient and workmanlike manner. 

*' XCIV. — If any such land shall be so cut through and 
divided, as to leave on either side of the works a piece of land 
of less extent than half a statute acre, or of less value than the 
expense of making a bridge, culvert, or such other communica- 
tion between the land so divided, as the promoters of the under- 
taking are, under the provisions of this or the special act, or any 
act incorporated therewith, compellable to make ; and if the 
owner of such lands have not other lands adjoining such piece of 
land, and require the promoters of the undertaking to make such 
communication, then the promoters of the undertaking may re- 
quire such owner to sell to them such piece of land ; and any dis- 
pute as to the value of such piece of land, or as to what would 
be the expense of making such communication, shall be ascer- 
tained as herein provided for cases of disputed compensation ; 
and on the occasion of ascertaining the value of the land required 
to be taken for the purposes of the works, the jury or the arbi- 
trators, as the case may be, shall, if required by either party, as- 
certain by their verdict or award the value of any such severed piece 
of land, and also what would be the expense of making such 
communication." 

We will first notice the case in the Exchequer Chamber,^ 

before Cockburn 0. J., Erie J., Williams J., Crompton J., and 

Willes J. The last-named judge thus described the case, and its 

position before the court. He said : — " This was an action brought 

by Mr. Marriage against the Eastern Counties and the London 

and Blackwall Railway Companies, and the declaration stated, 

that the land of the plaintiff had been intersected by the railway, 

and he claimed a writ of mandamus, directing the defendants to 

make a communication between the severed parts of his land, 

which he alleged to be in a town, under the 68th section of the 

Railway Clauses Act. The defendants rely on section 94 of the 

Lands Clauses Consolidation Act, which gives the company the 

option, in cases falling within that section, when they are called 

upon to make a communication, to elect to purchase the4and. 

' 27 L. J., Ex., 186. 
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The question is, whether that section applies to land within a 
town or built upon, this land having been found to be such by 
the verdict of a jury. The case was argued before the late 
Alderson B., my brother Martin, and my brother BramwelL 
Before judgment was given, Alderson B. died; and the judg- 
ment of the Court of Exchequer was entered, in order to give the 
defendants an opportunity of appealing. According to the opinion 
of my brother Martin, and contrary to that of my brother Bram- 
well, 1 am of opinion that the judgment of the Court of Exchequer 
ought to be aflBrmed, and in this opinion my brothers Williams 
and Crompton concur. The question turns upon the true construc- 
tion of the words * such land,' in the 94th section of the Lands 
Clauses Consolidation Act, 1845 ; and it is whether the word 
^such' has reference to the heading which precedes both 
sections in these words — *And with regard to small portions 
of intersected land> be it enacted as follows : ' or whether it has 
reference to the last antecedent which would make sense in the 
context ; namely, land described in the beginning of the 93rd 
section, by the words ^not being situate in a town or built 
upon.' The laiter is the construction at which, after much 
consideration, I have arrived." ^ The learned judge therefore 
held that Mr. Marriage might compel the company to make the 
bridge, and the company could not enforce upon him the alter- 
native of selling his bits of intersected land to them. 

Let us now proceed to the Court of Error, and begin with 
Blackburn J., who delivered his judgment first, and with it a 
lecture to his seniors, neither appropriate nor felicitous. 

And here we may remark, that the differences of opinion, on 
the part of the judges respectively, seem to have been expressed in 
a very uncompromising manner. Indeed, the mode of express- 
ing the difference of view reminds one of the tour de phrase 
sometimes heard out of courts, when a positive statement has 
been made to an incredulous auditor. ^ If any other person had 
ventured such a statement," it is sometimes said, " I would not 
have believed it" So the prevailing form of expression, among 
1 27 L. J., Ex., 187. 
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the jadges who gave their opinions to the Lords on the appeal, 
was something to the effect that — " If it was not my learned 
brethren who had disputed that black was white, I should have 
said no intelligent person could have disputed it." 

The question proposed to the judges was — " Is the operation of 
the 94th section of the 8 Vict., c. 18, confined to lands not 
situate in a town, or not built upon ? " Blackburn J. says : — 

" My Lords, in my opinion the operation of the 94th section of the 
Lands Clauses Consolidation Act is confined to land not situate in a 
town, or not built upon. I might have confined myself to referring 
your lordships to the reasons contained in the judgment delivered in 
the Exchequer Chamber by Mr. Justice Willes, in which I entirely 
concur ; but I will state some additional observations that have weight 
-with me, 

"The question is entirely one as to the construction of the act. 
We are bound to look at the language used in the act, construing it 
with reference to the object with respect to which the legislature have 
used that language, but construing it in its ordinary grammatical 
sense, unless there be something in the subject-matter or the context 
to show that it is to be understood in some other sense, and doing all 
this we are to say what is the intention of the legislature expressed by 
that language. 

'* The Land Clauses Consolidation ^.ct is one passed for the purpose 
of embodying in one Act the provisions usually introduced in special 
Acts, so that the whole or part of these clauses may be incorporated 
in special Acts. It was convenient to group together the clauses re- 
lating to different subjects, so that they might readily be referred to 
in the special Acts, and incorporated or excluded from them. For 
this purpose, the various clauses relating to each separate subject are 
collected under separate headings. One of those headings is as follows, 
' And with respect to small portions of intersected land, be it enacted 
as follows;' under it follow two clauses, sections 93 and 94, and no 
more. Section 93 is, * If any lands, not being situate in a town or 
built upon, shall be so cut through and divided by the works as to 
leave on either or both sides or one side thereof a less quantity than 
half a Statute Acre,' the owner may require the company to purchase 
it, unless the owner ' have other land adjoining to that so left, into 
which the same can be thrown, so as to be conveniently occupied 
therewith,' in which case the company are required to be at the ex- 
pense of throwing it into the adjoining land. Section 94 is, * If any 
such land shall be so cut through and divided as to leave on either side 
of the works a piece of land of less extent than half a Statute Acre, or 
of less value than the expense of making such communication as the 
company are compelled to make,' <fec., * and if the owner of such lands 
has not other lands adjoining such piece of land, and require the com-, 
pany to make the communication,' the company may purchase the 
piece of land. 
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' " Now it is an bidinary rule, not so macH of law as of the gramma- 
tical consuruction of the English language, that words of relation primd 
Jade refer to the nearest antecedent ; i^nd * such * in this passage is a 
word of i-elafcion refemng to some land or other. The context shows 
that it cannot refer to the adjoining land which has been last men- 
.tioned. We are tp say whether it refers to the lands mentioned in 
the l^eginning of section 93, which is the next antecedent, or to the 
* intei^sected land ' mentioned in the heading to these two sections, 
which is an antecedent not very i*einote, but more remote than the 
other. The land in the beginning of section 93 is not only the nearest 
in position to the words * such land ' in the beginning of section 94, 
but ifc is connected with similar words. In section 93 the language 
is, * If any lands, nob being situate in a town oi* built upon, sliall he so 
cut through and divided hg tJie works as to Uave^ &c. In the section 
94 it is, * If any such land shall be so cut thix>ugh and divided as to 
leave,' &c. It certainly seems to me that no one looking merely at 
the collocation of these words could doubt, that in the grammatical 
construction of those two sections the one referred to the other, and 
that the lands mentioned in section 94 were to be such as the lands 
mentioned in section 93, viz., lands 'not being situate in a town or 
built upon.' 1 agree that we are not to constrae the Act merely from 
the collocation of the words ; but the effect of this collocation is that 
the 94th section is thus to be construed, unless the nature of the sub- 
ject-matter or the contest shows us that a difterent meaning was 
intended. 



^' Then it is said, that imless section 94 applies to small pieces of 
land in towns, there are no provisions in the Lands Clauses Act relating 
to such pieces of land in towns at aU. That is true ; but I am not 
pressed by the argument. The ]egislatui*e may have thought that a 
general rule could be devised applicable to the simple case of land in 
the country, but that they did not see a rule generally applicable to 
the more complex case of land in the town j and they may also have 
thought the value of pix)perty in towns waa so great, that the expense 
of procuring special enactments in the Special Act would not be ex- 
cessive in relation to such property. I caunot tell whether they 
thought thus or not, or what the reason was that induced them to 
make the enactment as we find it. But at least there is nothing in 
confining the enactment to lands in the country (which, as it seems to 
me, it would be if xmderstood in its ordinary grammatical sense), absurd 
or repugnant to justice. 

" Some of the judges have in their judgments in the court below 
given reasons for thinking that a different enactment would have been 
more expedient. They may be quite right, but it does not follow that 
the legislature thought the other enactment best, or intended so to 
enact ; still less does it foUow that they have expressed such an inten- 
tion, and that, I apprehend, is the only legitimate subject of inquiry. 
1 dread very much the consequences if once the judicature begins to 
trespass on the province of the legislature, and to pronounce not what 

VOL. X. NO. XIX. H 
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the law is, but wbat it ought to b^. If we do, I do not ktioWwhero 
we are to stop. I think it much better in constniing an act to follow 
what has been called the Golden Rule, and to declare that to be the 
intention of the legislature which a|>i>ears to be expressed by their^ 
words understood in their ordinaiy sense, though with reference to the 
subject-matter and context, unless that is manifestly absui'd or unjust^ 
which cei-tainly is not the case here." 

Mr. Baron Channell next advised their lordships. After 
showiug tliat unless you inseil^d, before the 94th clause, the cou- 
cluding words of the heading ** be it enacted," the 94th section 
would not be enacted at all, he asks. If you take part of the head- 
ing, why not all ? and he adds : — 

" I cannot but tliink that if the legislatiu'e had intended to limit all 
the enactments to lauds not being in a town or built upon, that that 
intention would have been indicated by the use of proper and restrictive 
words in the hearling itselil 

" The word Idem, it is said, semper proximo amtecedente refertwr^ 
Co. Litt. 20 b. Ko meaning of this sort has been, as far as I am 
aware, given to the word * such,* whilst the notion of confining the 
reference made by the use of that word to the particular case described 
in the immediate antecedent has not been followed, even where, by so 
confining the words, no violence would have been done to the context^ 
nor any i-epugnancy have arisen ; see 2nd Institute, reading on the 
Statute of Marlbridge, vol. i., ch. 6, s. 6, whei-e, commenting upon the 
words * per hujusmode prandem,* i-eferring to a particular feoffment, 
specially described, Lord Coke says, * by such fraud ' is to be understood 
siuih a mischief or such an inconvenience j and, therefore, all other 
fraudulent feoffments to the same ends are within the statute, what- 
soever colourable pretext they have, and so (Lord Coke continues) is 
this word ' such ' oftentimes taken on other statutes. 

*' It is said that there is a rule of grammatical construction, by 
which the word * such,* as a relative word, is taken to refer, if not 
necessarily to the next immediate antecedent, to the nearest antecedent; 
by reference to which, sense can be made of the context. It is neces- 
sary for the argument of the plaintiff in this case, so to limit the rule, 
for the next immediate antecedent to the word * such,' in the 94:th 
section, woidd be the piece of land mentioned at the conclusion of the 
9drd section, viz., the piece of land left and to be thrown into adjoining 
land, a construction which would create a manifest repugnancy ; but 
if there are several antecedents, and you do not limit the word of 
reference to the next immediate antecedent^ why refer to one more 
than another, except so £9ir as the sense or geuei*al context guides 
you. 

" I adopt the expression of Chief Baron Macdonald, on giving the 
opinions of the judges to this house, in the case of Thellason v, Wood- 
fbrd, 1 B., and Puller's New Reports, p. 393. The Chief Baron is there 
speaking of a will, but the observation is, I think, e<][ually applicable 
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'to ft stjafcitte. The Chief Baron says, that ccmstrucfcion is to be adopted 
which will support the general context. The grammatical inile of 
referring qualirying words to the last of several antecedents, is not 
^Yen supposed by grammarians themselves to apply, when the general 
context of a wiiter or speaker would be defeated by such a confined 
application of them, lleason and common sense revolt at the idea of 
overlooking the plain intent which is declared in the context, viz., 
that they (that is, qualifying woi-ds) shonld be applicable to such 
classes as require them, and as to the other, to consider them as 
surplusage. 

** I think that the legislatiuxj intended by the 93rd Seclion to give 
a Pi-otection to the owner, a part of whose land might be taken for 
the purpose of the Act, and by the 9l:th section, to give a protection 
^to the company, where the expense of making a communication would 
be a wa&te of the funds of the company, and no benefit to the land- 
owner, and that this intent is sufficiently manifest notwithstanding a 
somewhat inaccm*ate use of the word *such.' The company can 

• never avail tJiemselves of the power conferred by the 94:th section, 
•adversely to the landowner, for the power given is inoperative unless 

• the landowner requires a communication. The matter, if any in diflfo- 
rence, is then to be i"«ieii*ed to the decision of the tribunal pointed out 

' by the Act. Considering such a reading of the Act as I have pointed 
out just and equitable, and not inconsistent with any legal or gramma- 
tical rule of constraction, I anwwer your loi-dships' question by stating 
that, in my humble opinion, the word * such ' in the 94th section, is 

*iiot confined to land in a town or built upon." 

Bramwell jB., whose judgments always exhibit a remarkable 
combination of robustness and subtlety, next took up the word : — 

^' My lorcb, I am of opinion your lordships' question should be 
answered in the negative. I cannot help thinking the case is very 
plahu I cannot, except in deference to the authority of those who 
think otherwise, entertain a doubt on it. I crave leave to refer to a 
.proposed judgment prepared by me (reported in 2nd Hurlston and 
Norman's reports), by which I abide, but to which I wish to add the 
following : — 

I beg to remind your lordships of the ordinary practice of beginning 
.the sections of an act of parliament with the words * Be it enacted,' or 
other words of enactment. I do not say such words are essential, but 
that they are usual. This general heading is not only in good sense, 
l)ut as matter of verbal accuracy, to be considered as governing, and 
.to be read before each section which ranges under it, as though they 
.had been numbered 1, 2, and so on. This is manifest from an examina- 
tion of the statute. If so, all the reasoning for the plaintiff about the 
ordinary grammatical construction, and words of relation referring to 
ihe last antecedent, is misappUed, because it is appUed as though there 
were no such general heading. • 

*' Further, I deny there is any inflexible rule, as suggested, that 
*such ' must relate to the last antecedent. The sense must be looked 
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at in each case. Hero, not only does all convenience r^uire tlie read- 
ing to be as I suggest, bat there ai-e other considerations. The general 
h^ing is, ' And with respect to small portions of intei'sected kmd * 
in the singular ; in section 93, it is, * of any la^ids* (in the plui-al) 'noj 
being situate in a town, or built on ' ; in section 94, it is ^ If any 
such land,' in the singular, referring therefore to the heading, 

" Again, the construction of the plaintiff would limit tiie general 
heading thus, as Mr. Crouch acknowledged, *And with respect to 
small portions of land, not being in a tovm or built onJ Why did not 
the framer so limit it, why did he say as he does, that he is dealing 
with small portions of intersected land generally, and not with some 
only ? Further, if ' such * means * last mentioned,' then, as Mr. Justice 
Erie said, it does not refer to land not in a town or built on. 

'' I cannot, with great respect, understand the expression, ' That 
section 94 by analogy to the 93rd, deals with the case of land of such 
small value that half an acre or more of it may not be worth the ex* 
pense of making a communication/ I do not understand the use of 
the word ' analogy ;' I cannot see there is any thing analogous in the 
two sections, except that they both relate to intersected land, both 
give protection to the respective parties intended to be protected, and 
both give x>rotection as fkr as it is needed and no farther ; but then 
that requii*es that the protection to the promotei*s should extend to 
land in which protection to the landowner need not extend to land in 
a town or built on, nor do I see why, because the promoters are not 
to be oppressed with the obligation to buy land in aHown where there 
is no need for such a hwriheny they should not be at liberty to do sp 
where there is need for such a privilege, nor can I understand how the 
word * small* can be supposed to mean in these sections and heading 
' small in value.' Would any one say that ' small portions ' in the gen^ 
ral heading means small in value ? When it is followed by the next 
section with the words * a less quantity than half an acre,' that does not 
mean ' less in value than half an acre,' for that is nonsense ; the nexit 
phrase is ' such small parcel,' and in section 94 the expressions ai'e used 
close together of * less extent' and * less value.' 

" The grammatical and verbal construction of the statute I think 
clearly with the defendants, so also are the general object and intent 
of section 94 ; so also are good sense and convenience, as I now proceed 
to show. That mischief may arise from the plaintiff's construction is 
manifest, from this case. It is true it is only a question if a few hun- 
dred pounds should be wasted ; but if the cutting is deep enough, and 
the soil such as to make it necessary the banks should slope gradually, 
and foundations go deep, it might be a question of thousands. Now 
I venture to say, that while there is reason for the defendants' con* 
struction there is none for that of the plaintiff; there is no incon- 
venience or hardship if the statute is construed as the defendants 
constnie it. 

" I will deal with the objections of the plaintiff as &r as I understand 
theiA. There seems to be a vague notion which, if made definite and 
expressed in words, woidd run thus :— * Land in a town or built on 
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May be worth more than its value/ or thus, • Its value may be teore 
than its woi*th,' because it has or may have expectations and oontingen-^ 
cies besides its value. Now this, as the very words show, is a mistoke. 
Everybody who knows any thing of compensation cases knows that 
"every thing, present, fhture, absolute, or contingent, is taken into 
account in putting a value on land, or finding out what it is wortlu 
It is an ^ improving neighbourhood,' or it is * building land,* or it has 
^ biick earth,' or chalk, or stone, or some other actual or possible ad« 
vantage, for which the takers of the land have to pay handsomely. If 
it is said it may be an advantage the owner prizes and no one else, and 
it is hard to take it from him, I say the legislature does not acknow^ 
ledge such fancies. Many a man might be unwilling to sell at any 
price laud which had been in his fiumly for ages, but he must do so. 
In short, the legislature have laid down a genei^ rule, that all the 
land to be taken may be taken at a fair market value, with an addition, 
for compulsory sale. 

" The next objection is, that great mischief might be done by severing 
parts of pro^ierties, and the case was put of a factory separated from a 
house, and ' enormous ' and ' iniinons ' loss ensuing. To this there are 
two answei'S ; one was given by one of your lordships, viz., Compensa' 
tion will be made, the owner will be no loser ; the parts will not 
remain separate on his hands, but if he insists on a communication 
they may be bought and paid for by a sum which compensoUes, The 
other answer is, the thing will never be done ; because it is never pro- 
fitable for takei-s of land to take under compulsory power more than 
they can help. It will never be done therefore where the propei-ty is 
ef great value, unless indeed the cost of making the communication is 
enormous, and then all the alarming consequences supposed to exist, if 
the Act is construed as the defendants construe it, will really ensue if 
ponstrued as the plaintiff consti'ues it, with this difference, that the 
takei'S of land will be subject to the enormous and ruinous loss, with- 
out the ojition of being compensated. 

" The next objection is this. It is said, if section 94 includes land 
in a town or built on, that railway companies and other pei-sons taking 
land would be buying vast quantities of houses and land. There 
really is no pretence for this. Krst, The quantity of land that may 
be held is invariably limited. Second, Superfluous land must be sold, 
section 127. Thii*d, If the preceding difficulties were got over, the 
purchasing and holding of land not for the purposes of the undertaking 
would be idtra vires, and a breach of trust, and might be set aside at the 
6ost (I should think) of the directors. Fourth, Supposing such a 
Speculation possible, in point of law, and that the promoters' funds 
could be spai'ed for such a purpose, it never would take place. It 
hever would be profitable. As I have before observed, promoters 
of undertakings acquiring land under the .compulsory powers of 
this Act, always pay more than the market price, and properly so ; 
^d I repeat that a committee of your lordships' house recommended 
that fifty per cent, should be added to such a sum as would be a fair 
price to a willing seller. I confidently ask if ever it was heard of that 
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a railway company bought land to sell again, or to hold as a profitable 
speculation unconnected with the railway 1 In the face of these diffi- 
culties it is said the defendants construction might tend to make 
railway companies proprietors in towns for purposes foreign to that of 
their creation. I ask whether it is right to test, not a principle but a 
rule of practice, as this section is, by putting an extreme case, theo- 
retically possible but practically impossible 1 The rule ia * ad ea qiuB 
frequetvtius accidunt leges adaptantur* Which mischief is the morei 
likely to happen, and the more necessary to be guai*ded against, the 
unlawful wasteful purchase of land by railway companies in the face 
of the difficulties I have pointed out, or the exactions of a * rapacious 
or capricious proprietor 1* 

" Lastly, the argument is used, that this being the defendants' sta^ 
tute, must be constinied most strongly against them. Hules of this 
sort for construing documents are very often mere invitations for a 
superficial examination and UDJust conclusion. But there is scarcely 
a pretence for applying such a rule to a general Act, a part of the 
general law of the land. Further, I see no room for its application^ 
for I see no matter of doubt. 

" In the result it seems to me, and I submit to your lordships, that 
grammar and the ordinary rules of construction, good sense and con- 
venience, ai-e alike on the side of the defendants, and that to decide 
this case for the plaintiff will be contrary to the ordinaiy rules of con- 
struction; the grammatical and natural meaning of the words ^ will 
leave companies * exposed to unreasonable and extortionate demands,' 
at the pleasure of any * capricious or rapacious proprietor ;* and in this 
particular case will condemn the defendants to an operation as waste- 
ful and idle as digging a hole for no purpose but to fill it up again^" 

Crompton J. said : — 

** It seems to be very probable that the legislature did not in either of 
these sections intend to meddle with the very valuable property in 
towns, and I certainly cannot see my way, with any distinctness, to 
the conclusion that the legislature have sufficiently expressed their in- 
tention to give to the promoters of companies the power of taking 
compulsorily land in towns under the circumstances in question, and X. 
accordingly answer your lordships' question in the affinnative." 

So Williams J, retained his former opinion, and answered the 
question in the ajfirmative, and Wightman J. concurred with him. 

From these three learned persons, the Lord Chief Justice of the 

Common Pleas and the Lord Chief Baron entirely diflfered ; and 

Pollock C.B. delivered himself of certain remarks, vrhich cannot 

fail to arrest attention. He says : — 

'■ " The ground upon which the latter view is sustained, is chiefly that 
the rules of grammatical construction require such an interpretation to 

* ^tc in copies printed for House of Lords. 
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fee put on the act of parliament. Grammai* may, no doubt, sometimes 
render assistance to law by helping to the construction, and thereby to 
the meaning of a sentcDce ; but grammar, with reference to a living, 
and therefore a variable language, is perhaps more difficult to deal with 
than law, and tJie rtdes of legal construction arefarr raore certain than 
the riUea 0/ grammcUical construction. To resort to grammar where 
law fails is frequently, I think, to decide 'ignotum per ignotius;' 
and it is remarkable that on more than one occasion there has been on 
the bench a difference of opinion, and for each opinion the rule of 
grammatical meaning and construction has been relied upon. The 
very case before your lordships is an example with reference to the 
manner in which this Act is framed, not by a train of consecutive 
clauses, but by sets of clauses, each referring to a particular subject. 
In my judgment the rules of construction, whether of grammar or 
good sense, require * such land * to be referred to the heading, and not 
to the previous section. * Such land * being, as I should construe it, 
the land with reference to which the clause is introduced. 
i " I think what was omitted was intentionally omitted, and that the 
two sections refer the one to one description of land, and the other to 
another description of land ; the first to intersected land not in a town, 
the second to intersected land whether in a town or not, and I think 
this is the most reasonable construction, taking both grammar and 
good sense into consideration. 

" It must on all hands be admitted that, both in writing and speak- 
ing, the antecedent really referred to is often to be made out by the 
good sense of the hearer or reader, rather than by the position of a 
word in the sentence; frequently the actual last antecedent would 
make nonsense ; and it seems conceded you must then go back to some 
Other antecedent, and a curious question may be raised as to the de- 
gree of absurdity and injustice which may be tolerated rather than, 
iiretire to an earlier antecedent 

" The judicial exposition of any document ought to be the reason- 
iAle one, and not emphatically the grammatical one ; here, however, I 
think, grammar and good sense do not differ, and I am of opinion that 
the operation of the 94:th section of 8 and 9 Vict., c. 18, is not con- 
fined to lands not situate in a town or not built upon." 

' We do not readily follow the Chief Barotfs preference for rules 
of legal construction to those of grammar ; with certain recognised 
exceptions, the legal construction of documents must be the 
grammatical construction. Law and grammar cannot here be 
independent of each other. It is true, when an ordinary gram- 
matical construction of the language in a document would bo 
insensible or nonsensical, the law, through its oflScers, endeavours 
ito attach some probable signification to it. But, be it observed, 
the grammarian does the like. Take, for example, almost any 
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page in Sir A. Alison's writings, and the chances are, that the: 
reader will have to neglect the grammatical construction or non- 
construction of several sentences; nevertheless, he prohahly gets 
at the meaning of the author. Again, what are idioms of lan- 
guage generally, but ungrammatical phrases, and elliptical forms 
of sentences, which are interpreted by good sense, after having, 
probably, run an adventurous career, repudiated in their early 
stages by grammatical pedants stickling hard for their rules; 
next, peradventure, connived at by the lax for the sake of con- 
venience, and finally accepted as repentant and useful outlaws, 
who, having been naturalized by tlie general voice, are to be for- 
given and adopted. Good sense in construing acts of parliament 
is as much required as in interpreting Sir A. Alison's paragraphs. 
In each case the problem is to find out what the man who in- 
vented the sentences meant Sometimes you find it out (or sup- 
pose you do) in one way, sometimes in another. Whatever 
learned judges may say, the language which Mr. Marriage has 
introduced to their notice is ambiguous, and, we dare to say it,, 
feirly admits of both constructions contended for. 

Under these circumstances, one mode of discovering what the 
egislature meant, is to consider the general policy of the statutes, 
and to assume that the draftsmen and parliament intended to enact 
that which was most expedient and to the puri)ose ; and this neces- 
sity provokes necessarily a course of investigation, wliich Blackburn 
J. has thought it incumbent on him to describe, as ^^ the judicature 
beginning to trespass on the province of the legislatm*e.'^ In a 
case of construction like this, it is obvious that one of the pro- 
cesses open to the judge anxious to determine the matter; was to 
penetrate the motives of the legislature, which had to deal with, 
the subject before it, and for the moment to put themselves in the, 
place of the legislature. If draftsmen will be careless, sucfe 
necessities will be imposed upon judges. In so doing, and bx 
applying ordinary grammatical and legal aids to arrive at thet 
meaning of sect. 94, we confess, though with diffidence, we con- 
cur in the view expressed by the two chiefs, and by the Baronai 
Br^mw^ll and OhannelU . : 
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( 'fVdm tins case of unhappy Marriage, ifc is a natiind' transition id 
another relating to Divorce ; and we find in the Divorce Court judg- 
ments which have excited no Httle discussion in the profession.' 
Here, again, was Williams J. of a difTei^ent opinion to Bramwell B^ 
with whom also disagreed the Judge Ordinary. In this case the 
judgment of the majority is sorely doubted ; and, as we think the 
ease comprehends important principles, and that justice miscarried, 
and the decision of the majority was in its results cruel, as well bb 
in its law en*oneous, we cmve permission to draw attention to it 
In one of the judgments delivered, the case is stated, which we 
must abbreviate slightly. It appeared that the lady was the peti- 
tioner, who applied for divoix^e on the ground of her husband's impb- 
tency, and other circumstances of great aggravation. The petitioner 
gave evidence on her own behalf, and proved the marriage and 
cohabitation as alleged in the petition ; and, as to the non-consum-; 
itoation, stated that she and G. C. (the man who had married 
her) passed the first night after their marriage at Aylesbury; and^ 
that, when she entered the breakfast-room next morning, he 
exclaimed, "My poor virgin wifel" — that on two occasiona 
afterwards he attempted to consummate the marriage, but did 
not succeed, and that the attempt was never repeated; that 
about ten months afterward she discovered what consumma^ 
tion should be, and reproached him with his want of confidence in 
hot telling her this ; that he said he was not able to i>erform the 
part of a husband ; that alx)ut fifteen months after the marriage 
he expressed a wish to consult a medical man. Dr. Crucifix (now 
deceased), whom she afterwards saw and conversed with ; thatl 
they continued to live amicably together till the 10th October, 
1838, but she found no change in his condition. That in 1838 
her father and mother came on a visit to her ; that she then 
made a communication to her mother, which her father and 
mother repeated to him, whereupon he left his home, and wrote, 
saying that he would never meet her again ; that she then left 
with her father and mother, and went to London; that she 
returned to his house and asked to be reconciled, but he refused. 
»H— V. C— , 29, h. J. Matr,, p, $1.. 
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She th^n maintained herself as a governess for a long time ; hfit^ 
falling ill, applied to him for assistance, which was refused. After- 
wards, by professional advice and an arrangement with creditors^ 
she made him responsible for her debts, and he finally was forced 
to allow her eighty pounds a-year, which, in 1858, he tried to cut 
down to forty-five pounds. This, and a desire to be firee from 
her ties with the odious and cowardly creature who had so 
cruelly wronged her, induced her now to apply for divorce. He 
did not appear to oppose — and the petitioner had, unfortu- 
nately, not issued a monition to him to submit to a medical 
inspection. A physician deposed to her state ten years ago, when 
she consulted him; viz., that upon performing a necessary 
surgical operation, he found, to his astonishment, indications of 
her being a virgo intacta ; and, on his asking her the question, 
she stated that, to the best of her knowledge, such was the case* 
He added, awkwardly enough, that " there was no imperfection 
dn her part to render consummation impossible." It was ad- 
mitted that lapse of time alone would not bar the petition, and 
that the monition to the husband to submit to inspection had 
also been occasionally dispensed with, as in Gray v. Ruskin and 
Tenducci's case. But the Judge Ordinary, forming his judgment, 
as he said, on the whole case, said for himself and Williams J. : — 
^^ Considering the length of time which has elapsed since the 
marriage and the separation, the knowledge which the petitioner 
then, bad of her husband's imperfection, her request repeated 
continually for sixteen years afterwards, to be received back by 
him, and her arrangements with creditors to sue him as her 
husband for the debts contracted by her; her negotiation for, 
and the receipt of, an allowance for several years, and the 
institution of this suit on an intimation that the allowance would 
be reduced: considering also the imperfect nature of the 
medical testimony adduced, and that much more precise and 
certain testimony might have been had if the suit had been com- 
menced within a reasonable period, I am of opinion that the 
petitioner is not entitled to a decree pronouncing this marriage ta 
have been void ab initio.^* 



c Tlie jadgiaent delivered by BramweJl B. is founded on a dia- 
tnehically diflferent view of the case. It was as follows : — 
~ ^^ In this case I think the impotency of the husband is estab- 
lished. First, there is the oath of the petitioner, whom I, acting 
as judge of the fact, believe to be a credible witness, and conse- 
quently to be trusted, unless her story is highly improbable, or 
contradicted by surrounding circumstances or credible witnesses. 
iN'ow, she swears that the marriage was never consummated; 
that no attempt to do so was made on the night of the marriage, 
nor until she and her husband returned home ; then two unavail- 
ing attempts. She says, she continued to live with him for four 
<years, when, in consequence of something she said to her mother 
her father and mother made inquiries, discovered the truth, and 
i*epfoached her husband, who was so displeased that he parted 
^ith her, and has since refused to live with her, a period of 
twenty-one years having elapsed since then. The witness Mr. 
Green proves, that at the time when this took place, in 1838, the 
respondent owned that the petitioner's conduct at first was * noble 
and forbearing ; ' that the fault was on his side, and that it was 
incurable. The witness Green proves that in 1851, on his 
leproacliing the respondent with having done the petitioner the 
greatest injury that could be done to a woman, the respondent 
made no answer, but hung his head and looked mournful. Then 
there is the affidavit of Dr. Bennett ; he says, that ten or twelve 
years since, certainly since 1843, he examined the petitioner, and 
that the condition of the genital organ was such as to warrant the 
inference that the marriage had not been consummated. He 
also states that he asked her if it was so, and ^ believes she 
replied, that to the best of her knowledge it had not been.' If 
that means he was in doubt whether she said it had or had not^ 
it would be strange, and it would be inconsistent with his recol- 
lections of the condition of the parts. But it means what he 
vsays, viz., that he recollects her. answer to have been, that she did 
not know, but she believed not. To my mind a very likely answer 
for a modest woman to give when there had been an attempt at 
consummation } but an answer which could not honestly hav^ 
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been given, had tiiere been connection frequently, or eteii to tbe 
small extent which would preclude doubt. The respondent does 
not appear, or deny the complaint Dr. Bennett also says, that 
from his treatment inspection of the petitioner would now be 
tiseless. I do not think that the ^petitioner's living with her 
hnsband for four years, or being willing, as she has been at any 
time, to return and live with him, are insaperable difficulties in 
the way of believing her story. I can understand ihe sexual 
passion, perhaps natumlly weak, lying dormant in a modest 
woman till roused by fruition. I can understand that regard for 
her husband, a feeling of slikme, the expense of proceedings, may 
altogether have prevented her complaining till compeUed to do 
sa But if a doubt is entertained of the truth of her statement, 
what is supposed to be the truth?" The learned judge then 
shows that the hypothesis of quarrel or collusion is in the 
highest degree improbable, and that the evidence of the man'i 
impotency being the pure cause of the petition is ample ; nor is 
any importance to be attached to her not monishing him to submit 
to inspection.^ ^* Nor do I think it of any moment that she allow-^ 
ed him to be sued for debts contracted by her. It is said to be an 
lulmission by her. That is, assuming her to have a considemble 
knowledge of the common law and the law ecclesiastical ; but 
I doubt if it is an admission of any thing but the truth, viz. — 
that he was her husband de facto. I strongly incline to think 
iihat the marriage exists at common law till annulled by decree. 
I cannot think that this petitioner could marry again now, without 
incurring the penalties of bigamy." It was therefore an admis- 
sion neither of the man's capacity nor of consummation. 

Was, then, the petitioner entitled to the sentence she prays ? 
^^ It is not to be doubted," said the learned judge, ** that she is 
honestly and ho7id fole trying to get rid of the crael state of 
things under which she has suffered twenty-five years, with such 
palliatives as her own youth and strength, and her husband's 

1 The omission, however, ef the lady's professional advisers, notwithstanding 
Husldn's case and others^ seems to have been an errw iji judgment on their 
l^art. 
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Enforced contributions, aflforded;** and *Hhat, thfese failing, she 
now pi-efers her complaint of the original wrong, and seeks relief 
from it. It is true, it might have been better for the husband if 
she had broaght her complaint sooner, bnt that does not show 
that it is not good for him now. This is really to fancy an 
objection for a man who will not come to make it for.himself*? 
There ai-e really three questions to be considered. ^* Is the im- 
potency established? Is maniage to an impotent person the 
grievance sought to be got rid of? Is there any injustice to the 
respondent in a decree to that effect, at the time and under the 
circumstances stated ? ** The first two questions have been 
already answered. As to the third, says the learned baron, " It 
is impossible to suppose that any injustice would be done to the 
respondent, of whose conduct in maiTying hei*, and since, and 
now in not assisting her to get rid of him, as be does not appear, 
I forbear to say what I think, bnt who, one would hope, would 
rejoice at the partial reparation of the wrong he had done her> 
On tliese grounds I cannot help thinking the petitioner entitled 
to the decree she prays.** 

Now we have no authority as lawyers to pass judgment on 
judgments ; but we may as men of common feeling say, that if 
the law does not justify Baron BramwelFs able and eloquent 
judgment (as we believe most firmly it does), then the law \^ 
anomalous and unjust If it does justify it, then the dismissal 
of the petition is another of the cruelties and miseries which the 
unfortimate petitioner has been so ill-fated as to undergo for the 
last twenty-five years. 

We have cited the case here, however, only as an example^ 
and a very remarkable one, of ** judicial contradiction.'^ 

It is said, that in a case lately decided by the House <^ LordS| 
which we have not been able to examine, BUletea v. Zowwgr'^ 
Assigneet, and which has been litigated for seven years, and on 
which nineteen judges have given their opinion, they were divided 
ten against nine ; while for sundry modem examples of wonderful 
contrariety of opinion on the Equity Bench^ we may refer the 
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t^6r to certain decisions commented on in a previous If nmber,^ 
and to others in Art. V. of tliis Number, in the essay on Lord 
St. Leonards' Amendment Act of last Session. We could indeed 
multiply examples; but we shall be content with those we 
have already given, selected chiefly because of their very recent 
date, and the immediate interest wliich belongs to them. 



Art. VIL— inns OF COUKT. 
No. 3. — Benchers as Builders. 

TTTE have already considered the Masters of the Bench in 
' ^ various capacities — as church restorationists — as finan- 
ciers and directors of legal education — as electors to their own 
bench — as editors of hymn-books, and incidentally as performing 
other functions more or less inefliciently.* We will now draw 
attention to the Benchers of the Middle Temple, who have lately 
been distinguishing themselves on a new field — that of architec- 
ture. They have erected a new library, conspicuous in position^ 
ambitious in style, and (if we may prophesy, being aided 
thereto by experience and reason) as costly as it will be iur 
convenient. 

Hitherto the chief exercise of the architectural genius of the 
Benchers of the Temple has been to prop up and patch up old 
houses, which for economy's sake ought long since to have been 
taken down. They have had great experience in putting new roofe 
Upon old and weak walls, and then building up new walls to sup- 
port these new roofs. Much learning also is hidden somewhere 
in the Temple with respect to cowls and chimney-pots, all the 
chimneys in the Temple smoking as a rule. But yet buildings oh 
a considerable scale have been perpetrated in the Temple within 

^ See an article entitled, " Points recently Decided nnder Lord St. Leonards' 
Law of Property and Trustee Belief Act," May, 1860, p. 174. 

'. * UM.&R^ VoLVIfL,p.205,i[;Feb.l860;) and Vol. IX.^ p. tl, (May, I860.) 
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•the faiemory of the present generation — to wit^ Plowden Build- 
ing (Middle Temple) ; Harcourt Buildings (Inner) ; Paper 
Buildings (luner); and Dr. Johnson's Buildings (Inner). Of 
these we need not speak architecturally, for thej have no archi- 
tecture ; they are, what we believe, are called joife* of buildings* 
Harcourt Buildings is constructed of stone; Paper Buildings 
chiefly of white brick, the lower end only (or, as it is popularly 
<uilled, Blotting-paper buildings) being of red brick. Dr. John^ 
son's Buildings are also substantially built, with no form 
to challenge particular attention from any point of view to 
which it may be subject. It presents only the general aspect of a 
common ugliness. The arrangement of the rooms ought to have 
been the main object of the designers of all these builduigs, but 
in no instance has this been very successfully attained. The 
passages are for the most part dark, and the apartments by no 
means well proportioned. As an example of the utter indiffer- 
ence either to architectural effect or common-sense in those 
'whose duty it was to design the building, and to examine and 
approve of such design, we may point out the absurd, objection- 
able^ and dangerous arrangement of the stairciise windows, so 
placed that the landing-place of the stairs cuts them in two. 
This offends the eye of any one who has the slightest capacity 
for judging of construction; and though it is a common fault 
in houses run up to sell in the suburbs by builders (generally 
denominated ** builders' rubbish "), no architect who has any 
regard for his professional reputation would permit of such bar- 
barism. The staircases in Paper Buildings were so lighted until 
a fatal accident occurred to a barrister, a young and promising 
man, who, slipping through the window, was precipitated to the 
ground and killed on the spot ; thereupon the necessary but un- 
sightly expedient was adopted, of boarding up these windows 
throughout the structure. 

We may then pass by the new buildings of the Temple, because 
they have no pretensions to be considered as any thing else than a 
conglomerate of rooms, passages, windows, roofs, and chimney-pots; 
xfibt^ or less improperly constructed, and offensive to good tasted 
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But, in the erection of a Neio Library, the Benchers of the Middle 
Temple had an opportunity of retrieving their character as men 
of taste and education, and of gaining possession at last of a 
building which would do credit to the Inn, and be an ornament 
-to the metropolis. And, indeed, very few such opportunitieA 
have occurred for the exercise of the genius of an architect, or his 
skill in spoiling one of the most *^ eligible sites '' in Londoiu 
Open to the great highway of the metropolis— Father Thames-^ 
commanding ample space in the gardens^ — and presenting most 
favourable aspects towards the north — one would have hoped 
that every advantage which the locality presented would 
have been seized with pride and eagerness, not only by the pro^ 
fessional man, but by his non-professional employers. 

Whatever the cause may be, the fact is tliat the New Library 
is an entire failure. When a body of irresponsible men like the 
Benchers undertake to spend money not their own, neither 
economy nor active vigilance is usually exercised. It is no par^^ 
ticular individual's duty to superintend any special department of 
the business of the Inn. A volunteer committee, perhaps, may 
undertake a job which its members may think themselves pecu- 
liarly qualified to manage, and which lack of time or inclination 
in other members of the bench, professionally more eminent, 
induces them to hand over to the incompetent busy-bodies who 
belong to the bench. Practically, no responsibility attaches to 
any of the acts or defaults of the Benchers as a body, or to any 
delegated committee of them. The members of the Inn at large, 
have no information which they can claim to have accorded to 
them, with respect to the principle which guides the selection 
even of committees and accredited managers of the most 
important duties connected with the affairs of the society. It is. 
indeed supposed, by bold speculators, that some reason exists for 
the respective grouping, parcelling, and allocation of the Masters 
of the Bench. Some hold, for exsunple, that on forming the 
choir committee, if a Bencher is suspected of playing, or having- 
f* played the flute a little " — or if another has been heard, in the> 
happy ren4^<^^<^6 of other times, to hum. ** Chappy Kipe,** or in- 
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an unguarded moment admits that he once accompanied his young 
people at Christmas to hear the "Messiah," which he thought very- 
fine, though rather loud ; or if, in any analogous way, a profoimd 
tiiusical knowledge of, and cultivated taste for sacred music, can 
be deduced to exist in a Bencher, he is immediately put upon the 
choir committee, and helps to arrange and direct the services 
of the Temple Church. For aught we know to the contrary, 
the rumour may be true, that one of the members of the **build- 
iiig committee," to whose judgment we owe the erection of the 
New Library, was selected because he had once built a summer- 
house, and another because he had once sued a contractor. 
Whether the architect was controlled by this committee of 
taste, and if so to what extent, we dare not guess. But should 
it prove true that he submitted his judgment to their caprice on 
liiaterial points, (as, for example, in the insertion of a second floor 
of private chambers below the great hall itself,) — then all we say 
Js, he must bear the obloquy which such submission entails on 
him ; for the public never inquire by what evil influence or 
side-curreMs public buildings are spoiled. ** Who is the archi- 
tect I " they ask. Very rarely even — "What were his limits as 
to expenditure, or th6 conditions imposed upon him as to 
material arrangements ?" Never — "What was the interference 
to which he was subjected by the ignorance and caprice of 
his employers ? *' Thus, poor Wilkins bears the odium of the 
National Gallery; and few care to ascertain or recollect 
that he was not his own master, but a sort of clerk of the works 
under official orders. There can be no question that Wilkins 
Would have consulted his own dignity, and saved his repu- 
tation, if he had refused to execute the building on the terms 
imposed on him. But how easy for us to see this now, and how 
difficult was it for him to throw up an important commission! 
So, if the design of the architect of the Middle Temple Library 
iias been interfered with by an incompetent committee — even if 
ti few persons know it, he will, nevertheless, have to bear the 
<>dium of being the man responsible for the building. 
•^^^ One main objection to the biulding is its false- proportion, 

TOL. X. NO. 5IX. I 
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owing to two sets of private chambers being foisted in under, 
the hall itself. It is difficult to believe that this was the archi- 
tect's fancy. The effect externally is from this cause alone 
very unpleasant ; and what derangement of the design it has. 
occasioned, or ought to hav« procm*ed, it is impossible for us to^ 
say. Another objection we make is to the immense stacks of! 
chimneys running up so as to threaten the roof. They destroy, 
all ^notion of symmetry, and are in every respect inexcusable. 
Again^ externally, the great south window with a buttress sup*; 
porting it is very infelicitous, though having very direct prece- 
dents. At present the stone^work looks nice from newness ; it 
is, however, not a very *^ likely " stone to be maintained in ita 
integrity, and we should not be astonished at seeing it crumbling, 
away, like the new work on the north side of the Temple church.- 

But let us enter the library. Proceeding towards the interior^ 
by the side of the Middle Temple garden, over a bridge (rather 
happily introduced even though an after-thought) towards the 
portal, we observe, first of all, that the turret on the north-east 
side, and the porch> crowd and press over the window very dis-, 
agreeably. The impression left on the spectator's mind is, that 
there is something sadly out of place hex*e. The turret and porch^ 
in fact, spoil the window ; let us see, therefore, whether the use o£ 
the former compensates for the annoyance which it causes to the 
^^e. On entering the porch, which is narrow and mean, a 
sanguine man might expect to find the approach to the library 
^ndly expand itself. However, somewhat askew, and out of 
line with the first doorway, another door, meaner and weaker^ 
presents itself, through which you hasten, still hoping that th^ 
inagnificent hall will open with a burst upon your rapt sensesi^ 
but to your disappointment you only gain access to a low sort of 
large parlour. This you examine anxiously, but finding that it 
leads to nothing, you withdraw to continue your searches. 

The next doorway you see leads to a small and doubtless usefid 
closet, of unpretending but appropriate dimensions. Turning t^ 
the only other mode of prc^ess^ you ascend some stairs, An4 
here it ia the turret happily comes into use; fa:c it ooutaipp a 
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narrow flight of st^ps, tp wHeh you may take your windiog and 
ipfaudering way. Midway, on a littk landing-placci is placed a 
doorway; you open it, and then for the first time you gaze oa 
the great library. A more weak, paltry, inadequate, and clumsy 
entrance to the main part of the building, was never beheld 
^LiCt us, however, be just ; there is sometiiing diaracterUtic in all 
this arrangement. The dub-room, into which the ^^ ground ei^ 
trance'' below openei, and which we have already described, is to be 
Ihe Benchers' room. The library, approached by the left stws, 
is only for common barristers to creep up. What is in Benchers' 
eyes the main apartment/ is after all made the most prominent. 
The privtite snug parlour for the few Benchers who may now and 
then attend, is therefore put in its natural position. A mwe deU- 
eate, neat, and meaning declaration of the constitution of the 
Xnns of Court, could not have been desired. 
: The library itself seems to us a great mistake. First, it is afl 
roof and windows, though wall accommodation is a cardinal point 
in a library, Thei'e is no provision whatever made for a gaUery, 
^though, in the natural in<^ease of hooks, this would be the meanis 
pf conv^ently disposing of a certsdn number of littk-needed 
volume£f. It is clearly under contemplation to place a number 
bf book-cases at right angles to the walls, a plan open to objeo- 
tions, though by some approved. But, when this has been done, 
We must remark the proportions of the room will be lost, and the 
i^ect spoiled. 

lliere has been a great run after Gothic during the present 
generation, just as there was on the Classic in preceding periods^ 
pf which, indeed, we still hear something occasionally in the 
JSobse of Commons &om ancietit dandy diUetantiy vfho love i^ 
discuss upon fine art and style, and repeat the opinions which in 
their early youth prevailed in good society. The consequence 
pf the new fashion in architecture is, that menattempt to design 
Crothic builcUngs who are not accomplished in that brandbi of their 
profession, and edifices are constructed after this style which 
had miich better hd^ve been^ ^ some other. 
i ^e JMiWl^ Temple library will assuredly not i?*tisfy the 
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learned in Gothic architecture, while it will be an absolute 
triumph to the Classic school. The former will pretend that it 
is an imfortunate and mistaken attempt ; while the latter will 
point to it as affording an excellent illustration of the prevailing 
taste. It does not, however, prove that a good library cannot 
be constructed in one of the Gothic styles, any more than it 
establishes that the Benchers would not probably have obtained, 
by the similar exercise of their discretion and intelligence, an 
equally bad library had they bespoken one after the Greek, 
Koman, or Italian schools. 

There will be abundance of light, which is one great thing in 
a library, and therefore, perhaps, we should scarcely criticize the 
windows ; yet there is nothing to be said for them except that 
they let in the light (when the Benchers* coats-of-arms do not 
keep it out), and their form is in exact accordance with well- 
known precedents. So with the roof — with the exception of the 
carving being indifferent, it would possibly be a very good roof 
in another place. The great south window is also in itself and 
its accessories a very questionable affair. We presume, of cours^ 
that the windows, being genuine Gothic, will not be allowed 
to open, but a felicitous architectural arrangement has thus pro- 
vided a substitute. Certain hideous and extravagantly contorted 
Gothic beasts are placed for Gothic ornament, as creeping and 
crouching outside the Gothic walls, and meet with unequivocal 
disapproval from the spectator, until it is explained that a system 
of ventilation is carried on literally through these beasts. They 
are bored through from stem to stem ; and as they alternately 
stick with their heads and tails turned to and from the wall, 
they will convey fresh and foul air to and from the library in a 
most natural and ingenious manner. This application of anato-* 
mical and physiological phenomena to architectural structure^ 
cannot be too much applauded. The south end externally, aa 
seen from the river, is, to say the least, utterly uninteresting ; and 
the eastern side, as seen from the garden, positively dissatisfying 
to the eye in almost every particular : the sticking the hall into the 
third floor, and putting two floori^ of chambers beneath the great 
rcom, being the ohief cause as it seems to xm. 
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And now comes the next question, What will all this bmldmg 
cost ? The honourable society of the Middle Temple are bound 
to call for the accounts from the Benchers, The barristers may 
well say, "Let us know the contract prices — the cost of charges 
on the design — of additions and alterations and extras. Let us 
tnow how our money is spent, or, if thrown away, who is respon- 
sible for the waste." There should be no mystery made, or 
hesitation shewn, about this money matter. The Benchers are 
trustees for the members, and should be ready with their balance 
§heet. If there be any vitality whatever in the societies of the 
Inns of Court, it will be shewn in an early effort on the part of 
the members, to induce the Masters of the Bench to do that 
which, in every healthy and well-constituted society, would be 
done voluntarily and as a matter of course, viz. — to print ih$ir 
balance sheet 

If they knew their own interests as employers, the Benchers 
would court publicity. Nothing so much damps the courage of 
people who desire to practise upon others, as the knowledge 
that the facts will all appear in black and white, and be 
subjected to the shrewd eye of competitors, or of those inte- 
rested in the funds. But whether good or bad bargains, coii- 
tracts, and expenditure be made for the Inns of Court, it makes 
no difference. It is the right of the members to know how the 
money goes, and, if they will listen to our advice, they will not 
delay any longer demanding an auditing and publication of the 
accounts. Such a publication for the year 1860 and 1861, might 
show, in the cost of the Middle Temple Library, that the build* 
^lg was no exception to the rule, that an ugly building costs as 
much as one that is beautifiil, and that bad architectural arrange- 
ment is at the first, and down to the last, extravagant ii\ 
outlay, as well as inconvenient in use. 
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Art. VIH— lord CRANWORTH'S TRUSTEES 
AND MORTGAGEES ACT^ 

An Act to give to Trustees, Mortgagees^ and others^ certain Powers 
now commonly inserted in Settlements, MortgageSy and WUls^ 
(Cap. 145.) 

THE object at which Lord Cranworth aimed, in introducing' 
the measure named at the head of this article to the* con- 
sideration of parliament, was simply to curtail by parKaraentary 
enactment our common forms in settlements, mortgages, and 
wills. "It is expedient,'' according to the preamble^ ^'that 
certain powers and provisions, which it is now usual to insert in 
settlements, mortgages, wills, and other instruments, should be* 
made incident to the estates of the persons interested, so as to 
dispense with the necessity of inserting the same in terms in 
every such instrument ; " and we are not inclined to grumble at 
the assertion. The measure, however, does not meet 
trith universal approbation; for there are some who doubt 
even the expediency of the several enactments, on the ground 
that settlors, mortgagors, and testators, ought to have before 
them " in terms" all that they intend to do, and ought not .to be 
compelled to read their deeds and wills by the light of an act of 
parliament. This view is not altogether undeserving of notice ; 
but we do not coincide with it, for it will be the duty of 
dolicitors to learn and to point out to their clients the effect ci 
the proposed deed or will ; and, therefore, we do not beKeve- 
that many persons will execute instruments in ignorance of the 
consequences entailed on them by the Act. 

The Act is divided 'miofour partsi By i^e first part, poweraK 
are conferred on trustees for sale, and on trustees of renewable 
leaseholds. The second part relates to the powers of mortgagees. 
The third part comprises provisions as to the investment of 
trust funds, and the appointment and powers of trustees and 
executors ; and the fourth part contains " general provisipna " 
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•relating to the ttree preceding parts. To the contents oif each 
part we will now call th6 header's attention. 

PabtL 

^ Such of the provisions m the first part of* the Act as relate to 
'the sale or exchange of real estate, are applicable only to those 
'cases in which it is expressly declared by the trust-deed or 
will, that the trustees shall have a power of sale or of exchange ; 
and in all such cases the Act gives to the trustees the powers and 
discretions which are usually included in the ^^ power of sale and 
exchange^^ in our books of common forms in conveyancing. 

The trustees may sell in lots, and either by auction or private 
Contract, and may give or receive money for equality of exchange 
(§ 1) ; the sale may be made under special conditions, the pro- 
perty may be bought in, and the contract for sale or exchange 
may be varied or rescinded (§ 2) ; the persons selling (whether 
the hereditaments be vested in them or not), are empowered to 
convey the hereditaments in question, either by way of revocation 
and appointment of the use, or otherwise (§ 3); all money receiv- 
ed upon any sale, or for equality of exchange, is to be laid out 
in the manner indicated in the instrument of trust, and, in default 
of such indication, is to be laid out in the purchase of other lands 
(§ 4), or in discharge of incumbrances affecting lands subject to 
the same uses as those sold or exchanged (§ 5). A clause 
inserted In the House of Commons prohibits the laying out of 
money arising from the sale or exchange, under the Act, of 
lands in England or Wales in the purchase of lands situate 
Elsewhere than in England or Wales, and also prohibits the 
exchange, under the Act, of lands in England or Wales, for landd 
situate elsewhere than in England or Wales, and the clause con- 
tains a like prohibition with regard to lands situate in Ireland, 
and sold or exchanged under the Act (§ 6). 

Until the money received upon any sale, or for equality of 
exchange, is disposed of in the manner provided, it is to be invest- 
ed at interest for the benefit of the persons who would be 
entitled to the rents of the lands- to be purchased (§ 7). 
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The next section empowers trustees of renewable leaseholds 
to renew the lease, and mvests them with ftdl powers for that 
purpose ; but this section is not to apply to any case where the 
person in possession for his life, or other limited interest, is not 
by the terms of the settlement or will under any obligation to 
renew the lease, or to contribute to the expense of renewal (§ 8). 
The defect in this section is, that it cannot be made to apply tp 
cases where the person in possession for his life, &c., though not 
bound to renew, would consent to a renewal. 

The money which may be required for the purpose of paying 
for equality of exchange, or for renewal of a lease, may be paid 
out of any money held by the trustees in trust for the persons 
beneficially interested in the lands to be taken in exchange, or 
comprised in the renewed lease ; or the money may be raised by 
mortgage of such lands, or of any other lands subject to the same 
uses and trusts (§ 9) ; and the last section in this Part provides 
that no sale or exchange shall, except where otherwise provided 
by the instrument of trust, be made without the consent of the 
person appointed to consent by such instrument, or (if no such 
person be appointed), then not without the consent of the tenant 
for Ufe (§ 10). 

Pakt XL 

The clauses in this part of the Act relate only to charges by 
way of mortgage (§ 24). The following are the powers which 
the Act gives to all mortgagees, as incident to their estate, no 
express declaration in the mortgage deed being required to make 
them so incident : — 

Where any money is secured on land, "the person to whom. 
3uch money shall for the time being be payable, his executors, 
administrators, and assigns," shall at any time, after the expiration 
of a year after the money shall have become payable, according to 
the terms of the deed, or after any interest shall have been in, 
arrear for six months, or after any omission to pay the premium 
or any insurance which, by the terms of the deed, ought to be 
paid by the mortgagor, have power, 1st, to sell all or any part 
of the property by auction or private contract, subject to *^ anj^ 
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reasonable conditions of sale;'' 2nS!Lj^ to insure against fire^ 
imd to add the premiums to the principal money ; and, 3rdly, to 
appoint a receiver (§ 11). 

Now, there are several objections to this section. In the first 
place, the usual custom at present is to lend money for six 
months, and to give a power of sale (in certain events) imme* 
. .diately after the expiration of such six months. The statute, 
however^ gives the power at the expiration of a year after 
ihe money has become payable ; so that the power will not arise, 
under the first of the contingencies of the above section, 
until after the expiration of eighteen months after the date of 
ihe mortgage. In the next place, the sale can be made subject 
only to reasonable conditions of sale, thus throwing the onus on 
the purchaser of determining what are reasonable conditions, & 
point not easy in many cases to decide. The practice at the 
present day, moreover, is to leave the mortgagor to his remedy 
in damages against the. mortgagee, and not to incumber the pur- 
phaser^s title with any question as to the reasonableness or 
unreasonableness of the conditions under which the mortgagee 
has sold. Conveyancers, however, will probably obviate the 
objections here alluded to, by providing that the power shall 
arise after the expiration of six months from the date of the 
mortgage, and that the purchaser shall not be concerned to 
inquire as to the reasonableness of the conditions of sale. 

In the third place, the mortgagee will have power to insure to 
any amount, no limit being mentioned in the statute. And, 
lastly, a power to appoint a receiver is not a usual power in a 
piortgage, and should not have been given by statute, except in 
cases where the deed expressly declares that the mortgagee shall 
have such a power. The statutory power, it is true, may be 
negatived by express declaration (§ 32), but this we think is 
not the proper mode of dealing with respect to unusual powers. 
. The next section gives the mortgagee power to give receipts 
for purchase money (§ 12), and the following four sections deal 
with the notice to be given to the mortgagor before sale, the 
application of the purchase-money, and the conveyance to the 
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purchftser. Tbe notice to be given is similar to that now tumi]}^ 
jrequired, and the purehaaer is properly protected from irregulari- 
ties in the sale (§ 13). The purchaser-money is to be applied^ 
first, in pajrment of the costs of the sale, secondly, in payment of 
interest, thirdly, in payment of principal, and the residue is to be 
poU to the mortgagor (§ 14). Power ia conferred on the mort- 
gagee to convey or assijgn to the purchaser the property sold ^'for 
all the estate and interest^ of the mortgagor, except that in the 
ease of copyholds the beneficial interest only of the mortgagor is 
to be conveyed by the purchase deed (§ 15). By this section; 
therefore, a mortgagee of leaseholds mortgaged to him by demise^ 
is enabled to assign the reversion to the purchaser, so as to vest 
the whole leasehold interest in him— a power which we think id 
an extremely useful and proper one. The custom, formeriy much 
m vogue, for mortgagors seized in fee to effect mortgages by way 
of demise, seems now to be out of date ; but if it hereafter be 
occasionally followed, we apprehend the mortgagee would have 
power under this section to sell the fee simple — a power which 
however may be restricted by the mortgage deed (§ 32). 

After the time when the power of sale has become exercisable, 
the mortgagee may call for all the title-deeds in the mortgagor d 
possession, and where the legal estate is outstanding in a trustee, 
tnay call for a conveyance of such estate (§ 16). 

Next follow six clauses relative to the appomtment, powers; 
&c., of the receiver, when the power to appoint one has arisen. 
The mortgagee may appoint as receiver the person named in the 
mortgage for that purpose ; if no person be so named, the mort- 
gagee may require the mortgagor to appoint a proper person ai^ 
receiver^ and if then no appointment be made within ten days, 
may himself appoint any person he majr think fit (§ 17). The 
receiver is to be deemed to be the agent of the mortgagor (§ 18) j 
he is ta have power to demand, recover, and give receipts for 
the rents of the mortgaged property (§ 19); and may be removed 
^ by the like authority, or on the like requisition, as before pro- 
vided with respect to the original appointment of a receiver, anrf 
new receivers may be appointed from time te time" (§ 20). It 
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^otM appear, from the wording of sect. 17, tlwt if a person be 
xmmed as a receiyer in the mortgage deed who should die before 
being appointed receiver bj virtue of that section, or who should 
refuse or become incapable to act as. receiver, the mortgagee can- 
not require the mortgagor to appoint, and cannot himself appoint, 
«ny other person as receiver, for those powers are only given in 
'the event of no person being named in the deed. Morebvei^ 
there. does not appear to be any provision in the Act for the 
'appointment of a new receiver upon the death, retirement, &c.^ 
•of any receiver, for we apprehend that the portion of sect. 20^ 
cwhich we have quoted above, does not apply to these cases. 
t ^ The receiver appointed under the Act, is entitled to retain 
'such a commission j not exceeding five per centum on the gross 
amount of all money received, as shaD be specified in hisappoint^ 
ment, and if no amount shall be so specified, then five per centum 
x>n such gross amount, (§20;) so that the mortgagor, on the 
requisition of the mortgagee, must under § 17 appoint a receiver, 
Imt under § 21 may specify so small a commission as to deter 
him from acting, and, although the mortgagee may require the 
Removal of any receiver, yet the same process may be repeated 
nd infinitum. It is not a little curious that the acceptance in 
vmting of the office is not made an essential ingredient of the 
♦appointment of a receiver; and it is still more curions that 
several of these sections provide that " every receiver appointed 
as aforesaid " — that is, appointed by the mortgagor or mortgagee, 
and whether the person appointed be willing to act or not— sAaff 
do certain specified acts. 

^ For these reasons we think, that the four receiver clauses w6 
have above referred to cannot be safely relied on, and that pru- 
dent conveyancers will, in all cases, negative their application. 
The remaining two clauses, however, are unobjectionable. The 
receiver is to insure, if directed so to do by the mortgagee (§^22); 
and the money received by him is to be applied first in payment 
of taxes and rates, and of his commission, and of the premiums 
bn insurances, and next in payment of all interest accruing due 
linder the mortgage, and the residue is to be paid^to the mx)rt- 
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gngor (§ 23). The last section in this part of the Act enacts 
that the powers and provisions contained in that partj relate only 
to mortgages to secore monej. 

Pabt m. 

This Part opens with an enactment, that trustees may invest 
their trust-money "in any of the parliamentary stocks, or 
public funds, or in government securities/' and may vary such 
investments, and may call in trust funds invested in any other 
securities (sec. 25). The use of this section is very question- 
able, and we apprehend that, notwithstanding this enactment, 
and section 32 of Lord St. Leonard's Act (which, by the way, 
gives no power to vary securities), the usual trusts for invest- 
ment will still continue to be used. 

The next three sections are extremely well drawn, and will 
altogether obviate the necessity of inserting the usual powers of 
maintenance^ and of appointing new trustees in settlements and 
wills (sects. 26 — 28). The following section was, we believe, in- 
serted in the House of Commons : it enacts that the receipts of 
trustees shall be effectual discharges for money (sect. 29), so 
that now we have no less than three distinct parliamentary 
enactments relating to the receipts of trustees and mortgagees 
^one in Lord St. Leonards' Act (22 & 23 Vict, c. 35 s. 23) ; 
and two in the Act we are now considering (sects. 12 & 29) ; but 
unfortunately they all differ in their terms, and none of them 
apply to the receipt by trustees of stocks, funds, securities, or 
other property, so that the ordinary receipt clause will, in spite 
of the good intentions of Lords St. Leonards and Cranworth, 
find its way into wills^ if not into settlements and mortgages* 

The last clause in this Part gives to executors the power, now 
invariably inserted in well-drawn wills, to pay the debts owing 
by the testator, and to accept composition and give time for pay- 
ment of debts owing to him (§ 30). The only defect in thia 
section is, that it does not in terms provide that time may be 
allowed for payment of debts due to the testator, either with or 
without taJdnjf security — a power which executors ought ungueeh 
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tionably to have, and which is given in the best ** common forms " 
of the present day. Lord St. Leonards' Act contains an ill-drawn 
trustees' indemnity clause, and the present Act does not repeat it* 

Paet IV. 

The miscellaneous provisions in this Part provide that, for the 
purposes of the Act, a person shall be deemed to be in possession, 
although his estate may be incumbered (§ 31); that any 
of the powers given by the Act may be negatived or varied by 
the deed or will (§ 22); that nothing in the Act shall be 
deemed to empower any person to deal with the rights of any 
persons, except to the extent to which they might have dealt 
with such rights if the deed or will had contained express 
powers so to deal with the same (§ 23) ; that the provisions 
K)£ the Act, ^'except aa hereinbefore otherwise jproruferf," ^ shaH 
extend only to persons acting under deeds and wills executed 
after the passing of the Act (§ 34) ; and that the Act shall not 
-extend to Scotland (§ 35). 

The Act, though better drawn and far more accurate than 
most of the measures which find their way into our Statute 
Book, is, as we have before shewn, imperfect in some respects, and 
might readily have been made more complete. For instance, w^ 
do not see why the mortgage clauses should not have applied tp 
personal as well as to real estate. Mortgages of policies, rever- 
sionary interests in personal property, &c., are not uncommon ; 
yet to such mortgages the Act does not apply. Again, we not 
unfrequently meet with mortgages of limited interests in realty, 
in which the mortgage money is further secured by means of life 
policies. In such cases the mortgage clauses in the Act could 
not be relied on, for under them no power of sale would be given 
over the policies, which form an essential part of the security. 

Further, covenants for title are invariably inserted in mort- 
gage deeds, and there seems to be no reason why, by force of 
the statute, they should not be implied in all mortgages. 

^ We are unable to explain the meaning of thfs exception. It apparently 
telers 4o provisions which are not now in VBt» Act* \ 
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' On tiie whole, however, the measure will probably piDve of Boms 
utility, and sare the public some expense, and, to this extent the 
attempt may be commended ; while, on the other hand, it mus^ 
be confessed, it occasionally displays signs of having been pre- 
pared by one not intimately- acqtudnted with the practice of con- 
veyancing at the present day. 



abt. IX.— modern assassination. 

RECENTLY, several murders have occurred — some of them^ 
perhaps, more than ordinarily atrocious ; and as every one 
— even that uneducated class which concerns itself neither wit^ 
literature nor politics, nor ventures beyond its own circle an^ 
fiarrpw experience — talks pf the great crimes and criminals of th^ 
day, much nonsense is written and read, spolsen and listened to^ 
f' Murders are terribly on the increase,^' says one; ^' mUrdeii^rs, 
now-a-days, are never found out," says another ; ** many ^ 
prisoner is hanged, I fear, on insufficient evidence,'^ cries the 
philanthropical goose ; "juries rarely convict,'' exclaims a »ews* 
paper reader who has noticed that a prisoner he and the editor 
of the "Homing Moon" thought guilty, has been acquitted; 
We do not wish to &U into the error of like hasty and unsupt 
ported generalizations while we make a few remarks upon certoiti 
patters which are engrossing the attention of the public, and 
are clearly connected with the detection of crime, and the adminis^ 
tration of justice. 

: In the first place, it is a falla^ to suppose that murder must 
invariably be detected. Under every police sjrstem of which wo 
«ver heard, there have been occasional examples of assassination 
'liaving taken place, even during periods of perfect civil qaie^ 
without « leaving a trace of the assassin ; whilst, during periods of 
general popular commotion, assassinations which are never avenged 
by the law are frequent . Th^pepus^. pf WiiMrtiQl^ h this JJftXQr 
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ber (on judicial statistics), will suggest to tbe reader the fact, that 
there are a multitude of crimes of different degrees^ for the com** 
mission of which no particular person is made responsible. The 
professional thief, it is true, is almost invariably captured sooner 
or later, and more or less often, but he escapes in a large proper* 
(ion of his thefts. Now there are, generally speaking, better 
opportunities for detecting a thief than a murderer, when the latter 
l^t least has not combined both crimes of robbing and killing. 

It can, therefore^ be little the subject of wonder, that we 
occafiionally hear of unavenged assassination. It is easy to 
enumerate the half-dozen examples where this has occurred, and 
to argue that there is great impunity *' now-a-days " for mur^^ 
derers ; but though it is an important consideration that flagrant 
primes are not always brought home to the criminal, yet it i^ 
not just to conclude that the perpetmtion of these cases is now 
disproportionately large ; and indeed, with regard to the observar* 
tions which have been proffered so freely, in connection with the 
Stepney and Boad murders, they at least are prematura The 
apprehension of one accused in the former case, after no very pro« 
longed interval, has taken place, and comment on the latter case 
pught not to be offered at present 

The Bead murder is no doubt at present a '^mystery/' But 
the investigation has been grossly mismanaged. The inquest 
before the coroner was remarkably unsatisfactory. Because 
nothing was then found out, the conclusion was jtmiped at that 
there was nothing to discover. This tribunal, through which 
searching and extensive inquiries can be legally made, seems to 
have abdicated its office, and closed the investigation, leaving to th^ 
suspicions of the neighbourhood, and the gossip and rumours of 
tbe idle, the freedom of aggravating the horror of the act, and of 
distorting its circumstances, probably thus interfering with the 
proper efforts of the constablea If coroners' inquests resulted 
often in such an unfortunate consequence, their abolition would 
be a boon. 

In other ways, the most effectual means seem to have been 
jtakeQ 9f ^lofiitig tbe traces of the trae.cEiminaL False soents 
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were hotly followed— a most fatal error. The credit of a detec- 
tive constable is at stake when he undertakes an inquiry of this 
sort^ and this fact tends to lead him frequently to hasty and 
ill-advised steps. The prosecution of Miss Constance Kent was a 
gross blunder^ and the energies of the police were thus misdirected. 
Anxious to fix the crime on some one, an unsupported if not 
groundless charge was preferred and prosecuted by the police. 
This utterly failed, though evidence was pressed into the charge 
"Which speaks little either for the discrimination or the candour of 
the police. Then the matter was put into the hands of a local 
attorney, armed with semi-official powers — a sort of irregular, 
illegal vice-coroner — who, taking a different line, and setting on 
foot a most exten&ive and ostentatious inquiry, brought another^ 
charge, which seems to have been rashly made and weakly sup« 
ported ; for could such a long and boasted labour be permitted 
to bear no fruit t Tlie whole of tliese proceedings seem to have 
been as vain and ruthless as it was unprecedented. Tbeje 
iseems to have been a confusion between the two propositions of 
** some one must have done the deed," and '* a/iy one may have 
done if The conviction on most men's minds who have 
watched the proceedings is, that the investigations from first td 
last have been imperfectly made, whilst the inquisition in the 
attorney's office was as irregular and ill-conceived a measure as 
could be devised. The only official person, indeed, who seems i6 
have known his duty, or done it efficiently, was Sir John Awdrey, 
who; it is said^ was imported from a foreign county to act as 
chairman when the charge resulting from the attorney's injunc- 
tion was being preferred. 

Those who have read the proceedings in similar cases in cer- 
tain foreign states, where the power of the police and magistrates 
is unlimited and arbitrary, will note that they also make egregious 
and cruel mistakes, confounding the guilty with the innocent^ 
and that they make inquisition with weapons equally dangerous 
and ineffectual^ Suspicion takes the place of proof, and, as in 

I \ Vide L. M. & Jl. for Avgosi, 1860, Art YL •" Causes C^l^reB," page 29(r, 
and L. M. & B., voL viiL page 12, (November, 1859.) 
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the Eoad murder, the authorities do wrong rather than nothing, 
and prove themselves incompetent rather than admit their failures. 

Late cases induce naturally some reflection as to the detec- 
tive qualities of the English police* The old Bow Street 
runners were unscrupulous and crafty, but were, whatever people 
oblivious of their blunders may now say, often at fault. This 
system ought not to be revived, even if it were possible so to do. 
Our " new police *' are fairly organized and numerous, but there 
are grave defects to be noted in the system. On economical 
grounds the men are not selected from a sufficiently intelligent 
class ; or, rather, there is not a sufficiently large element of intelli- 
gent men aniong them. They require stricter supervision, and far 
better officers than those placed in command. The latter often get 
preferment from interest — ithe former are not sufficiently paid. 
There ought to be a certain number well remunerated and chosen 
for especial abilities. We can get policemen and postmen fast 
enough for small wages ; but it is a paltry economy not to obtain 
^he best men for important public duties. Expense is a relative 
term, ^nd good men alone are cheap. 

To return to the Boad murder. It seems that the first thing 
to be sought for, was the probable motive for destroying the poor 
murdered child; and, unless insanity has come into play — which 
could have been, one would suppose, readily traced — the conclusion 
seems a necessary one, that the child was killed to cover some 
other crime. But thw required more acuteness than it seems the 
police could bring to bear. Time has been lost in abortive inves- 
tigations, and the police were foiled. From this cause greater diffi- 
culties than ever now surround the case. But there is no reasoa 
to despair, even yet of arriving at the truth. A few days ago 
Mrs. Emsley's murderer was supposed to have escaped ; but cir- 
|!umstances came to light which render it probable that guilt 
will be brought home to the right parties, and in the Boad* 
xniurder case evidence is not wanting to shew that the truth could 
j)e.nxad© apparent if the right machinery were set in motion. 

VOL. X. NO. XIX. K 
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ART. X.-^THE ACTS AND BILLS OF THE 
SESSION, 1860. 

1. The Public General Statutes passed in the 23rrf a^id 2ith years 
of the Reign of Queen Victoriay 1860. 

2. The Parliamentary Remembrancer^ Vol. J., Session^ 1857-58 ; 
Vol. IL, Sessions I. and IL, 1859 ; Vol IILy Session, 1860. 
Conducted by Toulmin Smith, Esq , of Lincoln's Inn, Bar-» 
rister-at-Law, London. OflBce of tho "Parliamentary Re- 
membrancer," 10, Little Queen Street, Lincoln's Inn Fields, 
1858-60. 

a T\EEP disappointment has been expressed, and loud com* 
■^ plaints have been made, that the present session has 
been a complete failure with respect to law reform. I admit' 
that a good deal more might have been expected than has been 
accomplished ; but, at the same time, I think the expectations 
were exaggerated, and the description of the feilure is very 
much overcharged." 

These. were the words with which Lord Chancellor Campbelly 
in a speech delivered in the House of Lords on the 24th August j 
1860, prefaced an enumeration of the bills he himself had intro-i 
duced during the session with a view to legal reform.^ We are 
not amongst those who complain that no beneficial changes what- 
ever were made in our laws during the late session, nor do w^ 
deny that to ** adverse and inevitable circumstances " may, to a 
certain extent, be ascribed the failure of all the great measures 
of law reform introduced or promised by government. But we 
do deny that " expectations were exaggerated." If we are tdd 
in the Queen's speech that measures respecting joint-stock 
companies — tho laws of bankruptcy— the consolidation of the 
statutes— the transfer of land, and the " fusion of law and 
equity" will be introd\iced, we may surely expect that liie 
^ The Times, AugQBt 26, ISeO. ' 
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government will be able to carry at least one of thosfe measures 
through parliament. Again, had the political events which gave 
rise to these " adverse and inevitable circumstances " occurred 
after the commencement of the session, the government might 
well have been excused for the failure of all their measures.^ 
Such, however, was not the case ; and the government knew, or 
ought to have known, that the commercial treaty with France, 
the annexation of Savoy, and other occurrences (even leaving 
the Eeform Bill out of the question), would lead to lengthened 
discussions, and they ought to have laid out their plans accord- 
ingly. More was promised and attempted than could be reason- 
ably expected to be accomplished ; and the time which might 
have been profitably devoted to one, or at most two, well- 
selected measures of law reform, was miserably wasted ia 
debat-es on a multitude of important bills, of which none suc- 
ceeded in passing both Houses. Thus, to the want of method and 
forethought on the part of the government, may principally be 
attributed the failure of parliament to realize the expectations 
raised at the opening of the session. 

We now propose to examine, as succinctly as the nature of 
the subject will admit, the whole of the pariiamentary proceedings 
of the session I860, so far at least as they have any bearing on 
the amendment of the law* 

. We shall first deal with the bills which were either rejected 
or withdrawn ; and, secondly, with the measures which succeeded 
and have become law. 

I. — THE REJECTED AND WITHDRAWN BILLS. 

The Criminal Law Consolidation Bills, an^ the Criminal Sta^ 
tuies Repeal Bill — There is perhaps no brancli of our law better 
imderstood, or better administered, or which less calls for con-? 
solidation, than our statute criminal law. We must not be here 
understood as meaning to imply that the present criminal law 

' ' We say •* failure of all their measures ;** for that portion of the Law and 
JSquity Bill which was suflFered to pass, does not effect *• a fusion of La^ ^^^ 
'Equity.'* 
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cannot be improved ; on the contrary, there is, we believe, much' 
room for amendment. But that is not the point here, for we 
are not about to discuss the merits of the amendments which 
were combined with consolidation in these bills, or to enter into 
the question of the propriety of combining amendment with Con- 
solidation. We refer only to consolidation in its strictest sense — 
2. e,y consolidation without amendment except of the most ordi- 
nary kind ; such, for instance, as the coiTection of evident verbal 
errors and of discrepancies — and for consolidation of this kind 
there was, we contend, no pressing haste. The Judicial Statistics^ 
for 1859 prove this. Out of the whole number of summary con- 
victions by justices, against which a right of appeal is given, 
there arose in the last year but 38 appeals to quarter-sessions, 
and 72 appeals on points of law to the superior courts ; and the 
cases reserved for the Court of Criminal Appeal at the Assizes, 
the Central Criminal Court, and Quarter-Sessions, in the same 
year, was 15 only.^ May we not, then, infer from these facts, 
that the statute criminal law is not in such a state of conftision 
as imperatively to demand its immediate consolidation ? 

The government, however, within a week after the opening of 
parliament, brought into the House of Lords six consolidation 
bills relating to (1,) offences against the person ; (2,) larceny ; 
(3,) forgery; (4,) malicious injuries to property; (5,) coinage 
offences ; and (6,) accessories and abettors ; and a seventh bill 
to repeal the statutes consolidated in the other six bills, ^ 

These seven bills were referred to a select committee of thd 

House. The committee consisted of all the law lords, some 

lay peers, chairmen of quarter-sessions, and others, <* After 

sitting a good many days *" (we quote from the speech of the 

Lord Chancellor, already alluded to), *' we got through the whole 

of them ; we reported them to the House ; your lordships passed 

them unanimously, and I was in hopes they would succeed in 

the other House of Parliament,. It is vain to think of codifying 

or consolidating, if an immense volume of positive law is to be 

} Some further information as to these appeals will be found in the present 
number in the article on 'Vuiffcta^ ^a^Mttc^."* — Ed» 
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considered in detail by a large deliberative assembly, ^o code 
ever was or ever can be so considered. Confidence mnst be 
reposed in a certain number of persons who are competent to the 
task r . . . . but there were certain members of the 
House of Commons who thought that all these bills ought to be 
canvassed clause by clause in a committee of the whole House ; 
the necessary result of which was that they were withdrawn/' 

The Lord Chancellor is no doubt right in saying that a code 
cannot be considered m detail by a large deliberative assembly ; 
but there is also no doubt that the House of Commons was right 
in not taking these bills upon trust They purported not only 
to consolidate but to amend the law ; and it would be a sad 
dereliction of duty on the part of the House were it to permit 
amendments of the criminal law to be efiected without discus- 
sion. Moreover, not much confidence could be placed in the 
persons who undertook the task of consolidation, or in those 
who introduced the bills ; for, notwithstanding the '^ great pains ** 
bestowed on them by the Lord Chancellor, and the ** hours 
and hours " spent by him in their examination^ Lord Lyndhinrst, 
shortly after their introduction, pointed out an inconsistency in 
one of them, in which different punishments were awarded for 
the same offence— a fact which not a little puzzled and irritated 
the self-laudatory Chancellor. Again, Mr. Toulmin Smith noticed 
a still more ridiculous blunder in the Repeal Bill {ParL Rem.^ 
Vol. ni. p. 18). The preamble of this bill was as follows : — 
** Whereas by eight several Acts of the present session of par- 
liament, relating respectively to (I,) offences against the person ; 
(2,) malicious injuries to property ; (3,) larceny ; (4,) forgery ; 
(5,) coining ; (6,) l^el / and (7,) accessories and abettors, divers 
Acts and parts of Acts have been consolidated,"' &c. Thus the 
statement in the preamble is that there are eight bills, while it 
goes on to enumerate seven only. But both statement and 
enumeration are vrrong ; for there were but sia bills introduced 
by the Lord Chancellor, of which the Libel bill mentioned in the 
preamble was not one I 

Had these bills been taken on trust by the Commons and 



13f The Acts an^ Eilh^ 

passed, {hey would probably have unsettled the criminal law to 
the advantage of criminals, and the detriment of the public ; for 
they would in all likelihood have been found to contain other 
errors besides those pointed out, and to be repkte.with confusion, 
inconsistencies, and absurdities. The number of appeals in 
criminal cases would have increased tenfold, and the number of 
convictions successfully appealed against on points of law, would 
have increased in a still greater proportion. 

Moreover, if all the bills introduced during the session to con-* 
fiolidate and amend the criminal law had passed, a reconsolidation 
and amendment of the consolidation bills would have been, 
necessary next session ; for while these seven bills were before 
parliament, several other bills were brought in to amend various 
branches of the criminal law. Two of these bills have become 
law, and will be noticed among the statutes. The rest we class 
together under the head of — 

Bills affecting the Criminal Law. — The first we shall notice is 
a bill brought in by Lord Raynham, "to amend the 16 & 17 
Vict., c. 21, for the punishment of persons convicted of aggravat- 
ed assaults on women and children." The statute 16 & 17 Vict.,. 
0. 21, be it observed,^ being *• an act to authorize the legislature 
of the province of Canada, to make provision concerning the 
clergy reserves in that province, and the proceeds thereof." The 
act intended to be amended is the 16 & 17 Vict., c. 30 ! The 
chief object of the bill was to provide that the miscreants con- 
victed of these assaults should, at the discretion of two justices, 
Qr a stipendiary magistrate, be liable to be privately whipped.. 
The bill was lost by a large majority. 

The same noble lord also introduced a bill " to amend the Act 
of 7 & 8 Geo. IV., c. 29, for consolidating and amending the 
laws of England relative to larceny and other offences connect-? 
ed therewith." The bill, which was subsequently withdrawn, 
proposed the abolition of whipping as a punishment for larceny, 

* This absnrd blunder was pointed oait in the Parliamentary Remembrancer ^ 
**The necessary inference is, that in the opinion of the promoters of this bill, 
the clergy reserves of Canada constitute an, aggravated assault on women and* 
children I"— PaH. -Bm., vol. iii. p. 18a , - 
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except tot mftled tinder fourteeii yeari of age. By the lawcny 
consolidation bill then before parliament, the age wa« limited t^ 
eighteen years, and the Act of Geo. IV., proposed by Lord 
^ynham to be amended, was included in the schedule to th^ 
irepeal bill, and was intended to be thereby repealed I 
. The remaining bills relate to procedure in criminal cases* 
One was a bill ^* to make better provision concerning the pro«- 
cedure against persons charged with indictable offences within 
the metropolitan district/^ brought in by Lord Chelmsford when 
Cihaneellor in 1869, and now re*introduced by him. The bill 
proposed, that no charge for indictable offences (except for 
treason, or upon the verdict of a coroner's jury) should be 
tried at the Central Criminal Court, or at any sessions of the 
jpeace for London, or within the metropolitan police district, 
unless previously investigated before a justice of the peace, the 
object being to secure publicity in open court, and do away (in 
most cases) with the secret tribunal of the grand jury. The 
bill, however, provided that, upon a case being dismissed by a 
magistrate, a bill of indictment might be preferred to the grand 
jury, the object of a public investigation in a police court 
havmg been attained.^ 

Lord Brougham introduced a bill *' for the further amend- 
ment of the law of evidence in criminal cases," which was not 
proceeded with, and a bill " for removing doubts on the plea of 
persons indicted." By this latter bill it was proposed that 
prisoners should be asked whether they pleaded "guilty" or 
desired to be triedy and not whether they pleaded " guilty " or 
^* not guilty." It passed the Lords butr failed in the Commons. 
It was a harmless measure, and might have saved the consciences 
of some few and more than usually pious criminals. 
, A bill " to secure a right of appeal in criminal cases," was, 
for the fourth time, brought In by Mr. M*Mahon. In the 
sedsion of 1858, the second reading of the same bill was carried by 
a considerable majority, but was then, and in the two succeeding 
sessions in which it was re-introduced, dropped on account of 
V 1 Pari. Bern. xjjiL ii. page 47* 
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pressute of business, or the dissolution of parliament, ~ In the 
last session the second reading of the bill was negatived. 

Mr. Denman, by a bill " for the amendment of the proceed^ 
ings on trials for felony and misdemeanour," proposed to assimi- 
late such proceedings to those at Nisi PriuSy so far as regards the 
jsunmiing up of evidence by counsel This bill was passed by 
the Commons, and by the Lords with amendments, giving a 
discretion to the judge. The Lower House, however, objected 
to the amendments, and ** reasons for disagreement" were drawn 
up, the consideration of which was put off for three months by 
the Lords. The bill therefore dropped. 

The bills to which we shall next refer are : — 

The Companies Bill and the Bankruptcy Bill. The first of 
these bills was " for the incorporation, regulation, and winding 
up of trading companies and other associations." The Lord 
Chancellor believed that it was most elaborately prepared, and 
be himself did " what he could to improve and perfect it'* Both 
sides of the House of Lords concurred in passing it, and the 
Chancellor was '^ in hopes that it might be taken almost in con- 
fidence" by the Commons. But it was not reached by that 
House until almost the end of the session, and, as objections were 
then raised, it was withdrawn. In a late number of this magazine,^ 
the provisions of this " elaborately prepared " measure were fully 
discussed, and we have now only to congratulate the public that 
the bill was not taken in confidence by the Commons. 

The bill " to amend and consolidate the laws relatmg to bank- 
ruptcy and insolvency in England," was also considered in out 
Number just referred to. Subsequently, however, to that notice, 
numerous amendments were introduced by the government, and 
by independent members. The Attorney-general, who had charge^ 
of the bill, displayed in the debates on it a degree of petulaiice, 
not to say insolence, which could hardly be considered as respect-, 
ful to the House. The bill, after occupying for many days no 
small amount of the valuable time of the Commons, was on the; 
] 9th July withdrawn. 

' L. M. ai^d E., vol. ix. p. 109, (Mgy, I860.) 
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.-The Transfer of Land. — No bill relative to the traihsferof 
•land was brought in by the government — perhaps, indeed, none 
Vas ready ; and the nature of the proposed reform was deemed 
to be so profound a state secret that it was not in any way dis* 
closed to the public* Lord Brougham brought in his annual bill, 
^' touching the transfer of real estate, and for the registration of 
titles thereof,'* but it was not proceeded with. 

Having now called attention to the fate of all the great mea- 
sures of law reform-r-with the exception of the proposal for the 
" fusion of law and equity/' to be presently noticed — ^we shall 
tiextenumerate the bills dealing with reforms of a less important 
character, 

' A bill was brought into the House of Commons by the 
government, " to amend the law of Scotland in regard to the 
relationship of husband and vnfe" with the object of bringing 
the Scotch law more nearly in accordance with that of England, 
under the Divorce Acts. This bill was withdrawn ; and there- 
upon the same bill, with the addition, however, of two clauses, 
was brought into the House of Lords under the title of " A Bill to 
amend the Law of Scotland in regard to Conjugal Rights," the 
reason for the change being, that the amount of business before 
the Commons did not admit of the first bill being passed by 
them in time for its introduction into the Lords, The Lords 
and Commons, however, could not agree upon certain amend- 
ments. The Commons struck out two clauses— one declaring a 
Scotch divorce to be valid in the whole of the united kingdom 
— the other taking away the jurisdiction of the Scotch courts 
in divorce cases, where there had been only a colourable forty 
days' residence. The bill was consequently dropped. 
1 A bill ^* to abolish certain oaths as a qualification for secular 
professions," which was introduced with the object of doing 
away with the necessity of passing every year the well-known 
" Lidemnity Act," was unfortimately obliged to be withdrawn. 
It provided that members of the legal and medical professions, 
schoolmasters, and others following professions or callings of a 
secular nature, should not.be required, as a qualification for theii^ 



138 Th4 Acts and Sill$ 

profession or calliDg, to take any of the oaths of allegiance, 
Bopremacy, and abjuration, or the oath substituted for these by the 
21 & 22 Vict, c. 48 ; but that any person appointed toa judici^ 
office, or to any legal office under the Crown, should be required 
to take the oath contained in the above-named act, and in the 
case of Eoman Catholics the special oath provided for themi 
A clause was subsequently added, rendering it necessary tot 
queen's counsel, seijeants, and benchers, to take the oath of . ' 
allegiance within three months after being appointed or 
admitted. 

A bill, introduced into the House of Commons, ^^ to render it 
unnecessary to make and subscribe certain declarations as s 
qualification for offices and appointments,'^ after passing 
through the Lower House, was thrown out in the Lords. It 
sought to abolish the obligation of making and subscribing 
declarations, that can now under several acts be enforced before^ 
upon, or after admission to municipal offices. 
, A bill "to facilitate the appointment of new trustees to 
public charities," was brought in by Mr. Hardcastle, but wa» 
eubsequently withdrawn. It proposed that upon the election of 
pew trustees of a charity, a certificate of such election should be 
sent to a county court judge, who should confirm the election 
by a certificate to be registered, and that thereupon the charity 
property should become vested in the trustees named in the 
certificates. This measure, we believe, would have saved con?* 
siderable expense in many cases, and it is to be regretted that 
there was no time for its consideration. 

The government, notwithstanding the enormous amount of 
necessary business which it was well aware would, over whelm the 
Commons, again brought in, at the very commencement of the 
session, the bill ^^for the better management of highways in 
^England." The object is to take away the management of high«> 
ways from parishes, and to put it in the hands of parsons and 
squires. Whether the measiu-e would be beneficial or not, we 
lyill not stop to inquire; but that the highways of England ar© 
$iot iQ 90 deplorable a condition as to justify its introductbn 
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faring a session in which so many matters of far'^eater Import 
tance required consideration^ is perfectly clear. It was read ^ 
second time, and, after many hours had been spent over it, waft 
withdrawn^ 

' Two bills relating to the "jurisdiction of the Admiralty Court'* 
were brought in by Mr. Digby Seymour. The first, " to amend 
the jurisdiction of the High Court of Admiralty/^ was with- 
drawn before being read a second time, and in its stead a second 
bill was introduced, "to extend the jurisdiction and amend the. 
practice of the High Court of Admiralty," by which it was pro- 
posed to constitute the Court of Admiralty a superior coiurt ; 
to give it jurisdiction over all claims in respect of vessels under 
Arrest by process of the court, or in respect of mortgages of 
ships, or in suits of masters' wages ; to open all oflBices to attorneys 
tad solicitors, &c., &o. The bill passed the Commons, where 
Several clauses were struck out, and several new clauses added; 
amongst others, the clause constituting the court a superior 
€ourt was omitted. But the bill did not succeed in "getting 
through " the Upper House. 

' A very objectionable, and, it seems to us altogether unneces- 
sary bill was brought in by Colonel Smyth, " to amend the law 
Respecting the liability of innkeepers, and to prevent certain 
frauds upon them/' The object of the bill was to set aside the 
common law as to the liability of innkeepers for the property of 
their customers, and to protect innkeepers against the frauds of 
6uch customers. The old rule is one which certainly ought not 
to be abolished. Had the second part of the bill been to protect 
customers against the frauds of innkeepers, and not vice versd^ 
it would have deserved more attention than the Commons gave 
to it. It was of course rejected. 

' A bill to amend the Settled Estates Act, brought in by Mr. 
Whiteside, was thrown out by the Commons, because it was 
Supposed that it would enable Sir Thomas Maryon Wilson to 
enclose and build on Hampstead Heath. The fallacy of this 
(Supposition was some time back pointed out in the ^^Parliamen-* 
feiiy Eememlwrancer- (Vol. n., p. 145). Hampstead Heath isi 
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common land. In which the commoners have as much right as 
the lord of the manor, and ^^ which no will or settlement could 
ever give him power to touch." The object sought to be attained 
was to enable him to avail himself of the Act, for the purpose ot 
building on land which is near the Heath, and is already 
enclosed. The Commons and the public appear to have lost sight 
of the fact, that what Sir Thomas Maryon Wilson now wants to 
do, but is prevented from doing, the next tenant will be at fiill 
liberty to accomplish. 

We have now reached a set of bills, the introduction of which 
could not possibly answer any purpose except that of wasting 
the time and patience of parliament. One honourable member 
introduced a bill called the *^ Window-cleaning Bill," with the 
laudable object of diminishing the danger of that necessary pro- 
cess, by prohibiting " any person other than a tradesman or his 
apprentice" from cleaning windows. Mr. Edwin James, "aa 
representing the housemaids of Marylebone," objected to the 
bill, and the second reading was negatived. " We shall next 
have a bill to enact that no herrings shall be eaten, unless all the 
bones have been first picked out," says Mr, Toulmin Smith {Pari. 
Rem., Vol. III., p. 37). 

Another honourable member brought in a bill *'for further 
securing the liberty of religious worship," by which he intended 
to make lawful the celebration of divine service in Exeter Hall, 
theatres, and other public places of amusement. Oddly enough^ 
the sole provision of the bill was, that any minister of the 
Church of England might celebrate divine service ^^in any 
private house." This bill shared the fate of its window-cleaning 
brother ; but it is not a little remarkable, that no less than one 
hundred and thirty-one members of parliament were induced to 
vote in favour of this miserably ill-drawn and ill-considered bilL 

Lord Chelmsford, agam, proposed to amend the laws relating 
to the selling and hawking of goods on Sunday within the 
metropolis. His measure had the advantage of being objection- 
able to all parties. The one side held that it would have the 
effect of legalizing Sunday trading to a certain extent \ whil^ 
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the other side contended that it was an impertinent attempt to 
interfere with men's consciences and the liberty of the subject. 
Neither side, perhaps, was far wrong. The measure was a weak, 
but characteristic attempt to make the lower orders ^Hruly 
respectable" by Act of Parliament. It wa^ passed by the 
Lords, but did not succeed in the Commons. There were 
several other bills which we could mention of a similar character 
to the foregoing ; but we will content ourselves with referring 
only to one which holds a foremost place among the curiosities 
of parliamentary literature. We allude to Lord Townshend s 
Prevention of Cruelty to Animals Bill, Mr. Toulmin Smith 
gives the following amusing description of this bill : — ^ 

m 

'*It would be difficult to find a more illustrative specimen 
than this bill aftbrds, of how imperfectly very amiable intentions 
are sometimes able to be brought down to the reality of a prac- 
tical proposition. It consists of twenty-two sections. Of these, 
three are directed to slaughter-houses and droverar; nine are 
called * miscellaneous provisions,' and the remaining ten concern 
* procedure.' Of the last group, section 19 proposes, without 
any connection with what precedes it, the following lucid enact- 
ment :— 'Except so far as any of the Acts [what Acts I] amend 
the provisions of any of the other Acts [1 1], this Act, and the 
several Acts of 7 & 8 Vict., c. 87, 12 & 13 Vict., c. 92, firstly 
herein recited; '13 & 14 Vict., c. 92 (Scotland), and 17 & 18 
Vict , 0. 60, secondly herein recited, shall be construed together 
as one Act.' The next section is also a gem. Its entire words 
are : — ^ Sections [sic] two, and thirty, of the said first-recited 
Act of the 12 & 13 Vict., c. 92, is [sic'] hereby repealed ;' and 
the side-note is :—* Repeal of 12 & 13 Vict., c. 92, s. 230.' 

'*It would be gilding refined gold to endeavour to state, in 
language other than its own title and the two sections quoted, 
the effect and operation of a bill that bears such striking marks 
of well-considered care.'' — {Pari, Bern,, Vol. III. p. 45.) 

In addition to the bills already mentioned, there are some 
others to which it will be convenient to refer, in conjunction 
with Acts dealing with similar subjects. They have not, there- 
fore, been included in the above enumeration of rejected and 
withdrawn bills, but will be noticed in our second division of 
parliamentary proceedings, to wWch we now proceed. 
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II. — THE ACTS OP THE SESSION, 1860. 

Out of all the Acts of the late session, the following are, we 
believe, those only which can be said to have attempted any 
•^ amendment of the law." 

An Act to make letter provision for the relief of Prisoners in 
contempt of the High Court of Chancery and Pauper Defendants ; 
and for the more ejfficient Despatch of Biisiness in the said Court 
(c 149.) 

An Act to enable the Lord Chnncellor and Judges of tlie Court 
of Chancery to carry into effect the Recommendations and Suggest 
tions of th^ Chancery Evidence Commissioners by general Rules and 
Orders of the Court (c. 128.) . 

Both of these were government measures brought in by the 
Lord Chancellor. With regard to the first of them, his lord- 
ship (in his speech of the 24th August) said, that Its object was 
to enable him " to discharge the remaining Masters in Chancery^ 
and to do away altogether with the system of having such offi- 
cers. It was wonderful that the institution of Masters in Chan- 
cery should have continued so long. At last, however, a bill 
was brought in for its abolition ; but still the abolition was to be 
gradual, and the Masters were to be released from time to time^ 
Several of them still remained, because It was found necessary 
to make provision for the performance of the duties discharged 
by them ; and because, likewise, the staff of clerks allotted to 
the Master of the Eolls and the Vice-Chancellors was found to bet 
insufficient." But it was arranged that those clerks should do 
what ought to have been done by the Masters in Chancery i 
and the first measure was to enable that new system to be carried 
into effect. So said the Chancellor, 

And now let us turn to the Act itself. It recites that there 
tvere only three Masters left, of whom two were "quite 
incapable, from ill-health, of performing the duties of their 
office,'! and the third was " of advanced age and very infirm ;M 
that by an order of the courts dated 23rd August, 1860, all 
causes, &c.^ depending before the Masters, w^re ordered to bcf 
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proceeded with before the judges of the court;; tod that the 
only duty remaining to be performed by the Masters, was that of 
visiting the Queen's prison four times a-year, to examine 
prisoners confined for contempt, which was a duty imposed by 
statute. The Act then dismisses the Masters from all their 
duties, and provides that the Queen's prison shall be visited 
quarterly by the solicitor to the suitors' fund (whose salary is 
duly increased), and that *^ the prisoners " — meaning, we suppose, 
the prisoners confined for contempt, though the words are suffi- 
cient to include all prisoners in the Queen's prison — may be 
examined by the solicitor on oath. The rest of the Act relates 
to pauper defendants ; the reports to be made by gaolers to the 
Chancellor of all Chancery prisoners; the custody of documents 
belonging to suitors, heretofore kept by the Masters, and now 
put under the care of the office-keeper at the offices in South-* 
ampton-buildings (whose salary is increased) ; the appointment 
of an additional clerk to the Master of the Rolls ; the paymenti 
^f compensation to the clerk of a deceased Master ; and the 
increase of the salaries of the chief clerks, and of the salaries of 
two junior clerks to each chief clerit. The Act is " one of & 
very slight character ;" ^ and has not done much to reform the 
Court of Chancery ; but it nevertheless has anxiously provided 
for the in<Mrease of the emoluments of the subordinate officersv of 
the court, whose worldly interests we should have thought had 
idready been sufficiently weU cared for. 

The appointment of the commission referred to in the second 
Act, was recommended by Lord Lyndhurst The commissioner^ 
made two reports (of which the second was printed in our last 
Number) ; and it was at first thought that the Lord Chancellor, 
by the authority of former acts of parliament or by the inherent 
authority of the court, might have issued orders for carrying the 
recommendations of the commissioners into effect. But Lord 
fit. Xieonards entertained a different opinion, and accordingly 
this measure was introduced. It simply provides that the Lord 

* Per Lord St. Leonards. The Tims, Aug. 25, 1860. 
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Chancellor, with the advice of the Equity Judges, may make ! 
general rules and orders for carrying the recommendations, 
or any of them, into effect, with power to vary and rescind them. 
The orders are to be laid before parliament, and either House 
may, by resolution, rescind any part of them. 

The Lord Chancellor has already intimated his intention of 
promulgating the necessary orders^ at the close of the present 
long vacation, so that the recommendations of the conunissioners 
will soon become binding on the practice of the court. 

In the opinion of Lord St. Leonards, not much has been done 
this year for the Court of Chancery, the procedure of which 
Lord Cran worth thinks requires very little reform. ** Nothing,'^ 
said the last-named learned lord, ^^ could be more mischievous 
than for them to introduce measures to the notice of parliament, 
with the view of effecting alterations which were not called for."* 
We are unable to agree with Lord Cranworth as to the excel- 
lence of the procedure of the Court of Chancery. There are 
many parts of that procedure which yet loudly call for alteration. 
The mode, for instance, of dealing with the funds in the hands 
of the court (which we assume we may be permitted to include 
as part of the procedure of the court), is abominable. The loss 
to suitors by the present absurd practice of buying and 
selling instead of transferring from one account to another, so 
that both buyer and seller lose the " turn of the market," as it 
is called, and both pay a commission besides, is a practice which 
Tmquestionably calls for alteration. We could enlarge upon 
this subject were it here in place, but, as it is not, we must defer 
doing so for the present 

^ These orders have not yet (Oct. 15) been issued. We presume a r«con* 
isolidation of Chancery Orders will soon be effected. Since the orders were 
Consolidated about a year ago, several fresh sets have been issued, and now 
•we are to have more under these two Acts. We do not suppose that the 
periodical issue of new orders can well be avoided ; but we refer to the above 
facts as a good and practical iUustratiou of the utter hopelessness of our ever 
possessing either lasting consolidated Orders in Chancery, or lasting conr 
solidated statutes. „ . ' ^ 

. * Speech, Aug. 24, (Ilim^ Aug. 26, I860,) 
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An Act for the further Amendment of the Process^ Practice, 
and mode of Pleading in and enlarging the Jurisdiction of the 
Superior Courts of Comm^on Law at Westminster, (c. 126.) 

This statute is " The Common Lata Procedure Act, I860," 
The bill brought in contained sixty-eight clauses, the Act con- 
tains forty-six sections. We need not assure the reader that in 
bur judgment the twenty- two sections cut out of the bill were 
by far the most important, and bid fair to effect the most 
Valuable amendments yet contemplated by an enlightened 
legislature, dealing with the great tribunals of the country. 
They relate to the ** fusion of law and equity ,** referred to 
in the Queen's speech. — (See L. M. & R, for August, 1860, 
p. 360.) We subjoin* the marginal notes of some of the most im- 
portant of the sections omitted at the instance of that conservative 
instinct which infests the minds of even liberal men, when a 
proposal however beneficial is made for the first time, and by 
others than themselves. 

Lord Campbell, speaking of this measure, said its objects 

were, *' to enlarge the equitable jurisdiction of the courts of 

common law, so as to enable them to decide any question of 

equity which might accidentally arise, and to improve what I 

may call their pure procedure. The first part of that bill, 

although recommended by the common law commissioners, was 

disapproved by many equity judges, and by members of your 

^ 1. lujunctions ma/ be applied for and granted against threatened breaches 
•f contract or injury. 

2. Writ may be varied, discharged, or set aside. 

3. Injunction may be ordered at once, or on rule or summons. 

4. €k>urt may order special case on issues, and impose terms. 

5. Claim of injunction on the declaration. 

6. "Writ may be enforced by attachment. 

7. Injunction may be granted on ejectment, and proceedings to recover 
land or goods. 

, 8. Conditional relief may be granted. 

9. Relief against judgments may in certain cases be granted. 

In the division of the biU relating to interpleader proceedingSy these are 
omitted : — 

I. Interpleader allowed in case of equitable claims. 
' S. Equitable claims may be set up on action or feigned issue. 

3. The power to court to adjust equitable claims. 

Again, we may include several amongst the repudiated sections regcdating 
^ actions for the delivering up of documents, 

VOL. X. NO. XIX. I- 
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lordshipe' House for whom I have a eincere reepeot. After a 
PK)st able and permanent! j valuable memorial in its favour fironi^ 
the Lord Chief Justice of England, Lord Chief Justice Cock- 
bum^ and two of his colleagues, recommending all its provisions, 
it was referred to a select conamittee, when a number of dauseoj 
upon which I set great value, were rejected, and it was, in mjc 
opinion, materiallj mutilated. At the same time, the equitable^ 
jurisdiction of the common law courts was so extended as tcr 
allow them to release from forfeiture for non-payment of rent, oy 
non-insuring, and also with respect to the proceeding of inter* 
pleader, which has been found most beneficial. The other part 
of the bill was approved^ and in that state it was sent to the 
other House, It has been approved by that House, and now 
waits for the royal assent; and I will venture to say, that by 
that bill alone more is done to improve the administration of 
justice in the courts in Westminster-hall, than was done by all 
the Acts which were passed in the sixty years' reign of Geoig^ 
IIL^ the longest in the history of this country. Li those days 
•legal reform was not thought of, and the object of all the bill^ 
which were passed was to create new felonies, and render ou^ 
penal code more rigwous." ^ 

With this favourable contrast between George JII.'s time and 
his own, Lord Campbell gracefully passed on to other sislf-? 
laudation, in which we do not purpose to follow him^ preferring 
rather to examine some of the provisions of the " Comnxon L^w 
Procedure Act, 1860." The first division of the Act is directed 
to give " power to the common law. courts to administer relief, 
as courts of equity would do, in the case of ejectment brought 
against a defendant on the ground of nom-payment (^ rent So, 
too, by Sect 2, in an action of ejectment for a forfeiture for breach 
of covenant or conditions to insure, reHef may be administered, 
isubject, however, to the provisions pf 22 and 23 Vict. c. 35v— 
(Lord St. Leonards Property Act, 1859). With regard to th^ 
appeals on ordeta mad« by judges, under the Common Law 
Procedure Act, 1860, there will be found some useful provisions. 

In the proceedings on interi^eader, it enacts that an intar- 
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^1^ Je^ may be granted though titles have nof & common origin 
•-—that sale of goods taken in execution may be ordered by a 
judge—rand that he may declare summarily in certain cases. 

The 19th section enacts that the joinder of too many plaintiffi 
^n an "action "shall not be fatal, but every action may be brought 
in the name of all the persons in whom the legal right may be 
Bupposed to exist," and the court may give judgment in favour 
pf such of them as is or are entitled to recover. This clause will 
happily sweep away much vexatious law as to joinder of 
parties^ through which students have long groped^ pleaders 
struggled^ and courts floundered. The wording of the section, 
however^ we will just en passant suggest, will admit of very 
." pretty/' questions being raised Mid settled — at the expense of 
i^uitors. 

. The plaintiff in replevin may (s. 22) pay money into court ; • 
and payment into court in actions on money bonds;, and for de^ 
taining plaintiff's goods, is also permitted (s. 25.) 
\ The marginal note of section 26 is, ^' Dower— writ of right of 
dower and quare impedit aboli^ed as real actions, and to be 
l^ommenced. by writ of summons." The wording of the section 
if sel^ we submit,, does not justify this note. It enacts that none 
of the write in question " shall be brought after thie passing of 
|te Act ; "but " where any such writ, &c., would now* lie,*' an 
action may be commenced by writ of summons out of the Court 
0f<3oinmon Pleas, in the same manner as a wrS; of summons **in 
an culinary action; and npcm such writ shall be indorsed a 
notice that the pkmtiff intends to declare in dower or free 
bench or m quare impedit, as the case may be." Further, the writ, 
and all proceedings thereupon, are to be the aame as an ordinary 
action. That these sections ^^ abolish '' real actions seems rather 
too bold ail assertion i tlbtough they eertainly modify the ancient 
fyan^ pf procedure. 

Passing by those sections which relate to the attachment 

* In other respects idso tlie actloii of Replevin isaitieiided by the statute. 

< * Qiier^ ** h^ort the ptssiog of the Aci.'^ " Nov/* meant ** Ike- inoBieM th€r 
^Qt comes into force, viz* lOth October^ I860 — ai which moment such writs 
tCre-abaUshtd. — ^ ...--.. ^ ^ • - - ^ . . - 
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clauses of the ** Common Law Procedure Act, 1854,** ainl 
that which relates to costs of writ of mandamus and injunction, 
we will come to the 34th section (the marginal note of which i^ 
absurd and misleading), which is as follows : — 

^^ When the plaintiff in any action for an alleged wrong in any 
of the superior courts, recovers by the verdict of a jury less ths^ 
five pounds, he shall not be entitled to recover or obtain froia 
the defendant any costs whatever in respect of such verdict^ 
whether given upon any issue or issues tried, or judgment passed 
by default, in case the judge or presiding oflScer before whom 
such verdict is obtained, shall immediately afterwards certify on 
the back of the record, or on the writ of trial or writ of inquiry, 
that the action was not really brought to try a right, besides 
the mere right to recover damages, and that the trespass or 
grievance, in respect of which the action was brought, was not 
•wilful and malicious, and that the action was not fit to be 
brought," 

Now, upon this addition to the laws of costs, all we will say 
is, that it will not simplify the practice. Under this clause a 
plaintiff may recover costs if the judge do not certify. The onus 
is therefore thrown on defendant to call on the judge to certify 
that the action was not fit to be brought. The clause in question 
does not repeal any other statute as to certifying for costs. It 
therefore is an addition to, and not a simplification of, former 
enactments. We cannot examine this statute further; but we 
may remark that on a careM perusal of it, now that it has 
arrived at the dignity of being parcel of the law of England, it 
is not, mechanically speaking, so well or carefully drawn as the 
first Procedure Act was, but is loose and popular in its language 
like that of 1854. ; 

An Act to amend the Law relating to Petitions of Right, to 
simplify the Proceedings^ and to make provision for the Costa 
thereof (c. 34.) 

This statute is an attempt to render simple, the old, trouble- 
some, unjust, and obscure practice relative to petitions of right. 
The works treatmg of the prerogative of the Crown^ indicftt § 
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that only i^ portion of tlie procedure connected with what is 
popularly called ** petitions of right," is touched by this 
statute^ The attempt made is, as the preamble assures us, to 
^assimilate the proceedings'* under consideration, "as nearly as 
may be, to the course of practice and procedure now in force in 
actions and suits between subject and subject." A petition 
may now be left with the Home Department to obtain the fiat 
of the Crown to proceed. When this is obtained, the petition 
Is to be heard like an ordinary suit ; and a judgment may be 
tecorded, and costs both from and by the Crown are to abide the 
event, just as in an action between vulgar subjects. This is a 
very proper innovation. 

^ An Act to amend an Act for abolishing certain Officers on the 
<Jrown side of the Court of Queen's Bench, and for regulating 
the Crown Office, (c. 54.) 

The Act amended is the 6 & 7 Vict., c. 20. The office of 
assistant master on the Crown side of the court is abolished 
by the amending Act, which declares that the officers on that 
side shall be the Queen's coroner and attorney, and one 
master. The mode of fiUing up future vacancies is likewise 
provided for. 

An Act to amend the Procedure and Powers of the Court for 
JOivorce and Matrimonial Causes, (c. 144) 

The judge ordinary is by this Act empowered to hear and de* 

temune^ sitting alone, all matters matrimonial, which hitherto 

the fiill court, or three judges sitting together, were empowered 

to dispose of.^ But he may call in assistance if he wish, or direct 

a particular matter to be heard by the fiill court. It provides 

for appealing to the full court for a new trial 

' The Queen's proctor may by order of the court, in every case 

[the marginal note is a manifest blunder "when one party only 

appears," the court '*may require counsel to be appointed to 

argue on the other side,"] intervene in a suit for dissolution 

' The words are, " It shaU be lawful for the Judge Ordinary of the Court for 
DWorce and Matrimonial Causes alone to hear" all matters, &o^ a curious posi- 
lion, grammatically speaking, of the word '* alone.** Is it the judge who is to be 
alone, or the matrimonial canses alone ! or, is he to hear and determine alone ! 
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of marriage, and he may, under the direction of the Aftome/-^ 
Geoeral, instruct counsel to argue before the court such queation^ 
as the court deem it advisable to have argued. 

Another provision is, that every decree for a divorce shall b^ 
9 decree nisi in the first instance, and not be made absolute 
for three months, during i/?hich time inquiries may be m^de, and? 
cause may be shewn against the decree. This section is launohe<} 
against collusion ; we hope it may not be made an instrument of 
torture and extortion to innocent people. Persons suing iii thi^ 
eourt are generally very unfortunate, and the generous doctrine 
is now ihcgrporated by the statute, that the "unfortimate ai?§ 
always to be suspected."' 

: The following entry, ordei*ed to be made on the journals of the 
^ouse of Commons, relates to s. 7, which provides for the pay.- 
ment of the proctor when he shall take proceedings, because hej 
''shall suspect" parties to have acted collusively. ^^ Notice 
taken that the bill, as brought from the Lords, contained a provi- 
sion that her Majesty's proctor shall be entitled to charge 
certain costs as part of the expense of his office ; and that as 
euch expense, by virtue of the Act 20 & 21 Vict., <5. 8^5, is to be 
defrayed out of moneys to be provided by parliament, such pro* 
Tision was an infringement of the privileges of this House. 

"Whereupon Mr. Speaker explained that since 1854 provi- 
•fiions of this character had been admitted, in bills brought from the 
Lords ; but, as it appeared to him that such a practice was open 
io serious objections, that it was liable to misconstruction, and 
tiiat it was calculated to break down the broad line pf distinction 
{between the duties, attributes, and powers of the two Houses ; he 
had already intimated Idiat any such provisions would hereaftep 

d»e objected to by himself, on behalf of the Hou^e, and that he 
should advise the House not to receive them. Mr. Speaker 

(further stated, that this bill had been brought from the Lordp 

ion the 1st day of May last ; that the intimation of his opinio^ 
had since been attended to, and all similar jprovisions had been 

^omitted by the Lords from bills sent to this House ; and that 
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ttiii^i t^sfe circamstances, the ^Hoiisewotild perhaps not thmk it 
Aecedaary to insist upon it* privileges in this particular case.*' 
^ An Act to Polish ike Jurisdiotion of the Ecclesiastical Courts 
in Ireland in case of DefameAion^ and in England and Ireland 
in cases if Brawling, (c. 32.) 

f This measure was introduced by Mr. Bouverie into the House 
hi Commons, and passed through that House tnthout discus- 
^on. The Siff proposed to abolish suits for brawling; to pro- 
vide for the apprehension of persons guilty of misbehaviour in 
churches; and to repeal the Act 5 & 6 Edw. VI, c. 4. The Com- 
mons were probably not aware of what they were doing ; but 
the effect of the bill was discovered and pointed out by Mr. 
Toulmin Smith.^ The Act proposed to be repealed applied to 
churchyards as well as to churches ; and moreover included, "ia 
Express terms, the suspension of any clerk (that is, clerg3rman) 
who shall be party to any ^ quarrel, chiding, or brawl,' from the 
ministration of his office for so long as the Ordinary shall think 
meet.^ The bill was debated in the House of Lords, and 
][owing probably to Mr. Toulmin Smith's warning) amendmentef 
were made, and the Act as passed by both Houses applies to 
ehurchyards as well as to churches, and the repeal of the statute 
of Edward VL is limited to persons not in holy orders. 
^ Under this statute one of the St. Qeorge^s in the East rioters 
was lately convicted at the Thames Police Court, and, much to 
his astonishtiient, sentenced to three weeks' imprisonment in the 
House of Correction. But it has already led to evil as well as good 
results ; for, under its provisions, some poor persons were success- 
fully prosecuted by an ovei^-zealous clergyman for singing with- 
out permission a hymn over the grave of an imbaptized child ! * 
' An Act to amend th^ Law relating to the Unlawful Administering 
of Poison, (c. 8.) 

This Act was passed to remedy a defect in the law, whereby, 
unless death resulted from the admmistration of poison, or poison 
Svas administered with the intention 6( causing death, its 

» Pari. Rem., voL iii. pp. 105, 110, and 163. 

* The conviction yfvm appefttjBct a^[ain9t and quashed, bemuse the prosecutor 
did Dot want to proceed further in the matter. 
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administration was no crime. This statute enacts tbat tbe 
administration of poison, with the intention of endangering life 
or doing bodily harm, shall be a felony, and the administration 
of poison with the intention of injuring or annoying shall be a 
misdemeanour. It was a government measure, introduced limul" 
taneously with the Criminal Law Consolidation Bills; but upon 
its becoming law it was inserted in the schedule of the Repeal 
Bill, and its provisions added to the ^^ Offences against the 
Person " BilL This was the right course to pursue. 

An Act to amend an Act relative to Malicious Injuries to Pro^ 
perty. (c. 29.) 

This measure was brought in by Mr. Paull, and passed before 
the Consolidation Bills were withdrawn. It enacts that any 
person maliciously destroying or damaging any engine used In 
mining operations shall be guilty of felony. The Act amended 
is the 7 and 8 Geo. IV., c 30, which was included in the Repeal 
Bill of the late Session ; so that, if the Consolidation and Repeal 
Bills had passed, Mr. FaulFs Act would have amended an Act 
subsequently repealed. This would have been another happy 
specimen of modem legislation. The course pursued with 
regard to the Administration of Poison Act, just referred to, was 
not followed here. Mr. PaulFs Act was not placed in the 
schedule of the Repeal Bill, and its provisions were not added to 
the ^^ Malicious Injuries to Property" BiU. A fact also worthy 
of notice Is, that simultaneously with Mr. PauU's measure, a 
government measure "For the Regulation and Inspection of 
Mines" was running its course through Parliament.^ 

An Act to make better provision for the Custody and Care of 
Criminal Lunatics, (c. 75.) 

An Act to amend the Act for regulating the Queerls Prison. 
(c. 60.) 

Under the first of these Acts special asylums may be appointed 
in which criminal lunatics may be confined ; and the Act pro- 
vides for the care of such lunatics, and the management of the 
asylums so appointed. 

1 Pari. Rem. vol. iii., p. 109 and 154. ^ 
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" The* second Act relates to debtor lunatics^ who, during tlie 
term of their imprisonment, have been removed to Bethlehem 
Hospital under 5 and 6 Vict, c. 22. The present Act provides, 
that such lunatics, when they would have been entitled to their 
discharge from prison, may, by order of the Secretary of State, 
be removed to some hospital, asylum, or licensed house, and shall 
then be considered and treated as ordinary lunatics. 

An Act to amend certain provisions in Hie Bankrupt Law of 
Scotland, (c. 33.) ^ 

" The object of this measure is to put an end to an abuse wUch 
bad arisen, of English bankrupts going to Scotland for the piuv 
pose of there gettmg rid of their liabilities. **My attention,'* 
said the Lord Chancellor (August 24), " was first drawn to thia 
subject when I happened to be at Tobermory, in the Hebrides. 
Jn that place I found a number of Englishmen ; and, to my 
astonishment, I was told that they were bankrupts, who had 
come there to be whitewashed. They amused themselves for 
forty days in grouse- shooting and deer-stalkiiig, and then peti- 
tioned the sheriff or the Court of Session to be discharged from 
all their engagements.^ It was found that the courts of Scot- 
land were bound to take cognizance of these cases," The pre- 
sent Act provides, that in all cases in which the majority of the 
creditors do not reside in Scotland, and it appears that the 
estate ought to be distributed under the English or Irish bank- 
rupt laws, the proceedings in the Scotch court may be stopped. 
The Act contains some other provisions relating to the Scotch 
bankrupt law, to which it is unnecessary here to refer more par- 
ticularly. 

An Act to amend Hie Act 7ih and 8th Victj c. 70, c. 147. 

This measure was introduced by Lord Brougham on the 31st 
July, immediately after the withdrawal of the government bank* 
ruptcy bill, which dealt generally with the subject. It consists 
of two sections, and is enacted to remove " doubts which have 
arisen" upon the construction of the Act named in the title. It 
■enacts that " any debtor actually in custody may petition, and 
^ Under the Bankraptcy (Scotland) Act, 185G. 
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his petition ahall be proceeded in^ acc(n-diQg to t&e provisions of 
the Biod Aet ; and all those provisions touching the conseiit ^t 
ereditorsi the meetings of creditors^ and the authont j of the 
commissioners, shall be applied to the case of such debtor peti- 
tioner, which have heretofore been applied to the petitions of 
debtors not in actual custody." Section 2 makes the necessary 
alteration in the endorsement on the certificate of the petitioner.' 

An Act to amend the Law relating to the Election Dvtks txnd 
Payment of County Coroners, (c. il6.) 

The Mowing is the history of this Act:— A bill ''to amend 
the law in relation to remuneration to coroners/' was brought 
into the House of Commons by government, on the 20th Feb- 
ruary. A week afterwards, Mr. Cobbett introduced a bill ''to 
amend the law relating to the office of coroner, and to provide 
for the payment of coroners by salary.'' An amendment, for the 
appointment of a select committee to consider the whole subject, 
was moved by Mr. Edwin James, on the motion for the second? 
reading of this latter bill. The amendment was carried^ and the 
second reading of the bill was negatived. After the committee 
had brought up its report, Mr. Cobbett brought in a fresh bill, 
^ to amend and declare the law relating to the election duties* 
ted payment of coroners, and to the taking of inquisitions in 
6ases of death." 

' Out of these three bills, which proposed to deal with alt 
coroners, sprang the above-mentioned statute, which relates to 
bounty coroners only. It makes some alterations in the mode 
of electing and polling for county coroners; it provides that, aftet 
the 31st December, 1860, no county coroner shall be remu- 
nerateii by feesj mileage, and allowances, but there shall be paid 
foliim such an annual salary, to be paid out of the county rate, 
as he^ and the justices in general or quarter-sessions shall mutu- 
ally agree upon. The salary of any person holding the office of 
eounty coroner at the time of the passing of the Act, is not to hi 
less than the average amount of his emoluments for the fiv6 
years preceding the 31st December, 1859. K the coroner and 
justices cannoit^ agree as to the amoimt of ealary, it is to be fixed 
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hjr the Home Secretary. After the lapse of etery period of five 
years, the amount of salary may be revised by the justices uid 
ooroner, mth an appeal to the HcHne Secretary as before. 
t We ziow come to two sections which, judging from the 
title of the Act^were probably intextded to apply to county 
cotbners only, but whidi apparently apply to city and borou^ 
as welt as to county coroners. The sections we allude to are 
sectiaDd 5 and 6. Section 5 enacts, that ^\£ any coroner shall 
Infuse or neglect to hold an inquest in any case when such 
inquest ought to be held," the Attorney-General may apply to 
die Cburt of "Qiwen's Bench, or "in vucatron to a judge^ for a 
rule to d^ew cause why the inquest ehould not be held. Sec^ 
iion 6 enacts thai the Lord Chancellor may remove^ for mability 
or misbehayiour in his office, ^ any attcA coroner," &c.. 
' If these sections wcrei intended to apply to county coroneiv 
only, the word *^ county** should not hare been omitted from 
them ; but if they were intended to apply to all coroners, then 
^e title of the statute should not have been what it now is. * 
[ The county of Chester, which hitherto has had a coroner's 
Uw of its own, is henceforth to be subject to the general law^^ 
fee, 7. 

Sec. 9 is altogether inexplicable. Itisas foHows:—** Nothing 
iteriein contained shall be construed to abridge or affect the 
royal prerogative, or any right vested in any person or persons^ 
io appoint by patent, or by election or otherwise, any coroner 
for any City^ Borough, Liberty, Fromchtse^ Manors or Place, ot* 
the authority of the Lord Chancellor, or Q) to issue a writ 
Ae coronaiore eligendo.'^ 

i It is- not easy to see how an Act relating solely, a^ this Act is 
-Bupposed to do, to county coroners, can affect rights to appoint 
iity or borough COToners. 

An Act to amend the Laius relating to Attomeyjs, SoUcitors^ 
dProc&rs, andr certiJTcated Conveyancers, (c. 127^) 
r In the second -session of 1859, an Attorneys' and Solicitorfif 

' ^ TheinsertioD of this/^'or" makes nonsense of tiie whole sentence. It 
^Qght U> bedel^t«4* ' ': i..'. . '.'., -. .-'< 
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bill, consisting of twenty-six sections, was brouglit in by govern-^ 
ment. One of the sections of this bill provided, that no person 
without a certificate should act as an attorney ; but by the 26th 
section it was proposed to enact, that this should not prejudice 
the right given by any Act of Parliament to any person to con- 
duct proceedings on behalf of any board, this section having 
been expressly inserted to save the rights of clerks to boards of 
guardians, &c. The 26th section, however, was struck out of 
the bill, and the remaining twenty-five sections were passed by 
the Commons. 

In the last session, Mr. John Locke brought in a bill '^ to 
amend the act for consolidating and amending several of the 
laws relating to attorneys and solicitors, practising in England 
and Wales/' This bill contained twelve sections, t)f which ten 
were new, enabling the admission, after three years' service under 
articles, of persons who have been bond fide clerks for ten years. 
The 26th section of the previous year's bill was not included in 
\he present year's bill^ which related exclusively to the service, 
examination, and admission of articled clerks. Mr. Locke's bill 
was passed by the Commons without any very material amend- 
ments, although notice had been given of a proposal to add 
twenty-three new clauses. 

But now came Lord Chelmsford, with his bill of thirty-four 
sections, of which eight were new, eleven were identical with 
eleven out of the twelve sections of the bill akeady passed by the 
Commons, and the rest were restorations (with slight differences) 
of some of the provisions of the bill of 1859 — the 26th section 
of that bill being one of those restorations. The consideration of 
Mr. Locke's bill was postponed in the Lords, sine die; and the 
bill being thus thrown aside. Lord Chelmsford's bill, after 
imdergoing some important amendments, was passed by both 
Houses, and has now become law. 

Upon these very extraordinary proceedings we find the 
following remarks (with which we entirely concur,) in the 
Parliamentary Remeinbrancer (Vol HE., p. 60) : — ** This last bill 
may be good or bad ; the bill of last year may have been good 
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ar bad ; the bill that has already — not hurriedly, but by regular 
stages — ^passed through the House of Commons this year, may 
be good or bad. But each of the three proposals cannot be 
right J and that there should be such confusion and weakness of 
pm'pose, and either such remissness or cross-purposes as the 
a.bove little history discloses, shows plainly enough that those 
who undertake to regulate the interests of the attorneys and 
solicitors, do not know very well what they themselves mean." 
. Judging from the petitions by law societies in favour of Lord 
Chelmsford's measure, we may presume that the Act will be 
beneficial in its operation. It consists of thirty-six sections of a 
miscellaneous character, to the most important of which we 
shall now briefly refer. 

The sections relating to the admission of attorneys and 
solicitors^ provide that any person who has taken a degree at 
any of the universities of Great Britain and Ireland, or " who 
has been called to the degree of Utter Barrister in England,'* 
and has ceased to be a barrister, or who has been admitted as a 
writer to the signet, or as a solicitor in the supreme courts of 
Scotland, or as a procurator before any of the Sheriffs Courts of 
Scotland, or who has been a bond fde clerk to an attorney, 
solicitor, or proctor for ten years, may be admitted after three 
years' service under articles. 

The Chief Justices, the Chief Baron, and the Master of the 
Bolls, are empowered to make regulations for the following 
purposes : — 1st, For the admission of persons who have passed 
any examination established in any of the universities, ^ after 
four years' service under articles. 2ndly, For the examination 
in general knowledge, either before articles or before admission, 
of persons who have not taken degrees or passed any examina- 
tion at a university ; and 3rdly, For the examination in legal 
knowledge of persons during their articles, ^' in order to ascertain 
the progress of such persons in acquiring the knowledge neces- 
sary for rendering them fit and capable to act as attorneys or 

^ The legislattire Iiad in view ^ the Middle Class Examinations.'* 
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solicitors*"' This last examinatidn is to be made la adcBfiod to 
the examination now necessary before admission. 

Persons who were admitted attorneys or scdicitors. of the 
Palatine Courts of Lancaster or Durham before the passing of 
the Act (Aug. 28, 1860), may, at any time before Trinity Term^ 
1861, be admitted as attorneys or solicitors of any of the Equity 
or Common Law Courts, without undergoing any examination* 

Several of the sections relate to the mode henceforth to be 
adopted with regard to the issuing and stamping of the annual 
certificates taken out by attorneys^ solicitors^ and conveyan^ 
cers; to the striking attorneys and solicitors off the rolls of 
the Courts of Common Law and Equity ; and to other matters 
of detail which it is unnecessary here to particularize ; and wa 
fchall conclude our notice of this Act with a reference to three 
of its most important sections — ^namely, secta 27, 28, and 29. . 

Section 27 enacts, that whenever a decree or order is made by 
the Court of Chancery, in which the payment of any costs pr^ 
nioHSily taxed is ordered, the court may direct such taxed costs 
to be paid, with interest at £4t per cent, per annum,, from th« 
date of the certificate of taxation. 

, Section 28 enacts^ that the attorney or solicitor employed to pro-* 
pecute or defend, in any court of justice^ any suit or proceeding in 
which property of any tenure or kind shall be recovered or pre-; 
served through his instrumentality, shall, if the judge so declare, 
be entitled to a charge on such property for his taxed posts,, 
which (Aarge is to have priority over every subsequent incum-; 
brance and dealing with the property^ except a conveyance to a. 
hani fid^ ptirchaser for value .without notice. Is k nc^t an 
instructive (we do not say singular) fact, that whilst Lord St*^ 
Leonards was labouring in the House to free purchasers of }$nd 
firom^ the effect of jadgments, Lord Chelmasford was doing h» 
best to add a new inci^brance to titles to real estate T We 
presume that the words ^^bonifide^^wtchaser'^ m the Act woald 
bo k^ to inchide si mortgagee; but we think that, in a matteiP 
of thiq.importance, the statute should have been explicits , 

The 29th section relates to the payment of costs in matters of 
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lunacy after the decease of tha lunatic It p^ovi^^ that thel 
Lord Chancellor may make the lijie Orders for the tajcatiop^ 
raisingy and payment of costs m such matters aft^ the death of 
the lunatic^ as might have been made duriiig his lifetipi0^ It is 
remarkable that this very proper provision should n(>t before 
liave fouud its way into one of the ttumerous Acts relating to 
attorneys and solicitors, or lunatics. 

An Act to amend the Law relating to the Administration of 
fkdowed Charities, (c. 136.) 

The first section provides partially for the giving of adraiois* 
trative powers to the commissioners, which we have always, 
contended they ought to have, in order to impart efficiency to 
the board, and which would have been given to them in the 
first Act (1853), if it had not been for the miserable jealousy and 
^imidity which for forty years prevented charities from being 
taken out of the field of jobbery, waste, and Chancery. Appli- 
cations which, under the Statute of 1853 (§ 43), might be made 
to the Court of Chancery, County Court, or District Court o£ 
Bankruptcy, may now be made to the Chai'tty Comn^ssioners. 
Their jurisdiction is, however, limited to charities, the yearly^ 
income of which does not exceed £50^ unless the trustees of the 
charity apply to thei commismoners to exercise their jurisdiction*. 
Contentious case^ are also removed from the jurisdiction of the; 
board. County and District Courts of Bankruptcy have their 
jurisdiction enlaiged to include charities of incomes up to <£* 50*. 
Very useful provisions are made with respect to the removal ©I 
school masters and mistresses, and gen^i^ally the administrative 
powers of the Board over charities within the ccMnmissioners' 
control, are augmented, and the practice improved. 

We hop«i ere long to see further enlightened legislatiMk 
hereon, and a completeness given to the jurisdiction of tb& 
board, which, invested with the powers of a superior court,, qaid 
with an efficient staff of officers, shall be enabled to deat dioreotly 
with and utilize the charity frmds and estates, spread broad^cast 
Q^ver tt^e country^ Fodish and unfruitful betpests, obsolete or' 
mischievous conditions annered to endowtneut,- niiist sooner or 
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later become subject to a system of revision, which should be 
administered in our opinion by one court. Why not by the 
present board! 

An Act to Amend the Law regarding Roman Catholic 
Charities, (c. 134.) 

These charities, in consideration of the tender consciences of 
the sect to which this Act refers, have been reserved for legisla- 
tion till 1860, and great care seems now to have been taken to 
protect the funds and the feelings of Roman Catholics in England 
and Wales. If {e. g.) a gift has been made, applicable partly for 
superstitious and illegal objects, and partly for lawful purposes, 
it is not to be considered void altogether, but it is to be appor- 
tioned by the Court of Chancery and laid out In a legal modey 
but strictly towards Roman Catholic objects. There are two other 
important provisions, one for preventing certain deeds relating to 
Roman Catholic charities being rendered void under the Mort- 
main Act; the other^ for ascertaining what, are the trusts of 
charities from usage. 

An Act to Amend the Laws relating to Endowed Schools. 

(cll.) 

It is a curious illustration of the mode in which our parlia- 
mentary proceedings are carried on, that there were no less than 
three bills relating to endowed schools before the legislature at 
the same time.^ First, there was a bill *^ to amend the law re- 
specting endowed schools/' brought in on the 26th January by . 
Mr. Dillwyn. Next came a bill, which was brought into the 
Upper House, on the 27th January, by Lord Cran worth; and- 
lastly. Sir Hugh Cairns, on the 8th February, brought in a third 
bill ** to amend the law relating to endowed schools." The second 
reading of Mr. Dillwyn's bill was negatived in the Commons, and 
Sir Hugh Cairns withdrew the third bill. Lord Cranworth's 
bill, after being emasculated in the House of Lords, was passed, 
and converted into the above-mentioned Act, which merely pro- 

1 Mr. Mellor also introduced, but subsequently withdrew, a bill which, we 
presume^ would have applied to endowed schools ; ** to remove donbts as to 
eligibility of certain persons to be trustees of certain charities." 
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vides for the admission of children of all sects to the benefits of 
endowed schools other than those referred to in the Act. 

An Act to amend the Lands Clauses Consolidation Acts (1845), 
in regard to Sales and Compensation for Landy by way of a Rent- 
chargey annual Feu-duty , or Groundnmnual ; and to enable Her 
Majesty's principal Secretary of State for the War Department to 
avail himself of the Powers and Provisions contained in Hie same 
Acts. (c. 105.) 

A modest little bill, under the title of " A Bill to amend the 
Lands Clauses Consolidation Act (1845), in regard to Sales and 
Compensation for Land by way of a Rent-charge,'' brought in by 
Mr, Sotheran-Estcourt, gave rise to this not unimportant measure. 
The bill was added to, improved, and amended, till at length it 
attained its present proportions. First, two clauses were added ; 
the one extending the Act of 1845 to purchases made for public 
purposes by councils of cities or boroughs ; the other empower- 
ing the Secretary for War to use the powers of the act. Then 
the government proposed to introduce a clause giving the like 
powers to the Lords Commissioners of the Admiralty, but this 
plause was not proceeded with. And, lastly, the Lands Clauses 
Consolidation (Scotland) Act (1845), was included in the 
measure. 

Whether this haphazard kind of legislation is a satisfactory 
pne, or whether clauses giving great powers to a government 
department ought to be tacked on to any unimportant bill 
brought in by a member not connected with government, we 
shall not stop to inquire. 

The- measure repeals so much of the 10th Sect, of tne Lands 
Clauses Consolidation Act (1845), as provides that, save in the 
case of lands held by any person in fee-simple, the consideration 
for the lands shall be paid in a gross sum, and it extends the 
power to sell land, in consideration of a rent-charge, to all cases 
of sale or compensation under the Act. The measure also con- 
tains similar provisions with respect to the Scotch Act, 
« We next find the clauses in the Consolidation Act relating to 
the purchase of land by Agreement^ extended to purchases of 

VOL. X, NO. XIX. M 
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land for public purposes by municipal corporations, under ** The 
Municipal Corporation Mortgages^ ^c, Act 1860 (c. 16), which' 
obtained the royal assent just two months before the Act we ate 
now considering, and ought to have contained, we should have ' 
thought, all clauses necessary for its due application. 

The statute empowers the Secretary of State for War to use, 
for the purpose of acquiring land wanted for the service of the 
Admiralty or of the War department, or for the defence of the 
realm, all the powers given by the Consolidation Acts to pro^ 
motors of undertakings. 

We will mention but one specimen of elegant ** drafting" in 
this patched up Act. In sect. 7, we find that " the said Principal 
Secretary [for War] shall be deemed to be the promoters (!) of 
the undertaking/' &c. 

An Act to simplify and amend the Practice as to the Entry of 
satisfaction on Crown Debts and on Judgments, (c. 115.) 

By this Act the provisions of sections 195 — 7, of the Customs* 
Consolidation Act (16 & 17 Vict., c. 107), concerning bonds 
relating to the customs, are extended to all bonds to the Crown. 
And, as the title of the Act implies, the mode of entering up 
satisfaction on judgments is simplified. A form of acknow- 
ledgment of satisfaction is given in the Act This form, signed 
by the creditor, and attested by an attorney, is to be filed with 
the senior Master of the Common Pleas, who thereupon is to 
enter satisfaction — the cost being half-a-crown. Certificates of 
such entry are to be issued at a cost of one shilling each. 

Stamp Acts. (cc. 15 & 111.) 

There were two Stamp Acts passed during the session, Q) con- 
taining a very miscellaneous set of provisions, most of which it 
is impossible here even to enumerate* But among the changed 
eflTected we may notice the following : — ^Personal estate, appointed 
by will, under general powers of appointment, is rendered liable to 
probate duty ; agreements for leases are to bear the lease stamp, 

(1) This is without taking into account the Act ^ to regulate probate and ad- 
ministration with respect to certain Indiim eoY^mment securities, &c.t (e. 6) 
by which, among other things, certain Indian goyemment notes are mad^ 
bona MtcMia in England* 
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ctnd the lease made in pursuance of the agreement^ is charged with 
a fixed sum of 2s. 6d. ; the old half-crown agreement stamp is 
reduced to 6d., which, however, is now payable in respect of agree- 
ments where the matter thereof is of the value of Five Pounds or 
upwards ; the stamps on agreemrents may be adhesive, and the 
duties on awards are altered. 

The important measures for which Lords St. Leonards and 
Cranworth are responsible — ^namely, the Law of Property Act, 
and the Trustees and Mortgagees Act, are discussed at length in 
other articles of the present Number, and the only other Acts, 
besides those relating to Ireland and the colonies, which have not 
yet been mentioned, but which seem to require a brief notice in 
these pages, are the Act (a 16) making provision concerning the 
mortgage and sale of property belonging to municipal corpora- 
tions, and the purchase by such corporations of land for public 
purposes; (2) the Act (c. 93) whereby the Tithes Commutation Acts 
are amended tind extended ; (3) the Act (c. 84) for preventing the 
Adulteration of Food, which, if it do not remain a dead letter (as 
will probably be the case), may prove beneficial to the commu- 
nity ;^ (4) the Refreshment Houses and Wine Licenses Act (c. 27), 
under which licences to sell wine may be obtained at a very low 
rate ; (5) the Act (c. 58) amending the Friendly Societies Act of 
18 & 19 Vict., and dealing with the proceedings on the dissolu- 
tion of these societies, &c» ; (6) the Act (c. 137) to make further 
provision with respect to monies received from Savings Banks 
and Friendly Societies, a measure which originally consisted of 
seventeen sections, but was cut down to two, enacting that the 
powers of the commissioners as to investment of money belonging 
to Savings Banks and Friendly Societies are to extend to every 
kind of parliamentary security, and to every kind of stock guar- 
anteed by parliament, and that the commissioners are to lay annual 
•reports before parliament respecting such investments ; (7) the Act 
(c. 28) repealing Sir John Bamard^s Act (7 Geo. EL c. 8), and 

(') The July Number of the Comhill MagaziM contains a very clever . 
article on ^ Adulteration and its remedy," in which the provisions of this mea« 
' sure are thoroughly weU examined and commented on» 
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the Act (10 Geo. 11. c. 8) making it perpetusJ; (8) the Ac^ 
(c. 140) enabling Rifle Volunteer Corps to acquire lands for the 
purpose of drilling and rifle practice ; (9) the Act (c. 18) extending 
the provision relating to the marriage of Quakers, in the Marr 
jiages Act 6 and 7 Will. IV. c. 85, to cases where only one or 
neither of the persons married is a Quaker; and (10) the Act (c.24) 
removing a doubt as to the validity of marriages at extra-parochial 
places, under 20 Vict. c. 1 9, although one only of the parties re* 
sides within the extra-parochial place. 

From among the Acts and Bills relating exclusively to Ireland, 
and introduced during the session, we select the following a9 
deserving of notice : — 

On the 28th March, a bill " to Amend the Law relating to the 
Tenure and Improvement of Land in Ireland;^' and a bill '^to 
Consolidate and A mend the Law of Landlord and Tenant in 
Ireland" were brought in by government ; and a bill ** to Improve 
and Amend the Law of Landlord and Tenant in relation to 
Implements and Away-going Crops in Ireland,^ was brought in 
by Mr. PoUard-XJrquhart. On the 3rd April, a bill ** to Facilitate 
the Improvement of Land in Ireland" was brought in by Mr. 
Hennessy. On the 17th May, a bill " to Consolidate and Amen<jl 
the Laws affecting the relation of Landlord and Tenant ip 
Ireland;" and on the 1st June, a bill "to Consolidate and 
Amend the Laws relating to the Powers of Leasing and Improvr 
ing Lands in Ireland*^ were brought in by Mr. Whiteside. 

The first bill, after being considerably amended, has become 
law. It relates to improvements made by owners having limited 
interests, and to their powers of leasing, and to improvements 
made by tenants, and gives the makers of improvements an an- 
nuity charged on the property for a term of years, calculated oa 
;the expenditure. 

The second and fifth bills dealt with the same subjects, namely—^ 
the relation between landlord and tenant — the power of sub- 
letting — the powers of distress and ejectment, and " cottier 
tenancies." Mr. Toulmin Smith was of opinion that Mr. Whiteside's 
bill was more complete and more systematic than the go vera« 
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*tnent bUl (Pari Item., Vol IIL, p. 152), but the latter was passed 
and the former droppedr The third, fourth^ and sixth bills were 
likewise dropped or withdrawn. 

A Bill ^^/or the Union of the Diocesan Courts and Registries in 
Ireland— for the Reffit{aiion of the Mode of Procedure therein, and 
also in the Metropolitan Courts of Armagh and Dublin, and for 
'Appeah therefrom,'* was brought in by government, and passed 
the Lords, but was overthrown in the Commons. One of its 
'principal points was the transfer of all matrimonial jurisdiction 
firom the Ecclesiastical Courts to the Court of Probate in Ireland 

The only other measure relating exclusively to Ireland, to 
which we shall refer, is a little Act (c. 83) " to explain ** the 18 
and 19 Yict«, c 43, which enables infants to make binding settle- 
ments of their property on marriage ; the explanation being that 
the Act applies to Ireland, of which fact there was a doubt. 

Two measures were passed relative to the administration of 
justice in our colonies (cc. 121 and 122). The first enables the 
.Queen, by order in Council, to put any of her possessions, in which 
no government has been established by her authority, under the 
jurisdiction of the Supreme Court of Judicature in any possession 
to be specified in such order. And the second Act enables the 
legislatures of her Majesty's possessions abroad, to enact that 
where any person being feloniously stricken, &a, within the 
limits of any possession, shall in consequence die out of the limits 
of such possession, the ofifence may be dealt with and punished 
in the possession within the limits of which the stroke, &c., was 
inflicted, in the same manner as if the offence had been wholly 
committed within such limits. This A^t in fact extends the 8th 
section of the statute 9 Geo. IV, c. 31, to the colonies. 

We have now completed the task we proposed to ourselves ; 
%\A, of the many scores of public and general statutes, we have 
directed attention to a few, and these of a certain class only. Of 
the whole number passed into law, a few are such as are wanted 
— more such as are not wanted — many are deformed by being 
only patchwork, or new wine in old skins ; most fall short of 
completeness in some material point, a fact yeferrible either to 
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the fault of the draftsman or of the originator of the measure, or 
to a compromise with the opposition. This state of things must 
naturally lead to :brther Act-spioning* 

We doubt if there be five in the whole list of thisyewr's statutes 
in which there is not to be found one or more blunders or flaws* 
And 80 we go on, and shall go on for ever, as it seems to u^ 
enacting, revising, botching, patching, repealing, consolidating, 
amending, limiting, extending, explaining, rectifying and incor- 
porating. A dismal spectaple for us — a dreary prospect for 
posterity I 



Abt. XL— education FOR THE ENGLISH BAR 

A History of Education for the English Bar, wiOi Suggestions as 
to Subjects and Methods of Study; by Philip Anstie Smith, 
of the Inner Temple, Barrister-at-law. Butterwortha, London* 

npHE mediocrity now so noticeable at the English bar must be 
■*• referrible, we think, to specific causes — which a perusal of 
the volume before us has, in some measure, sufficed to indicate. 
Since the days of Hale and Sir Michael Foster, or even of 
Erskine in his zenith, how vast haye been political and social 
changes — ^how great has been the advance of knowledge — ^how 
general its dispersion amongst ^* the masses ! '^ It is to the 
absence of strong political excitement that we should, in part, 
attribute the mediocrity adverted to. " In recent times," says 
our author (p. 73), ^'political agitation has been comparatively 
infi*equent, and a professional lawyer might be thought to be 
travelling unnecessarily beyond the range of his probable 
duties if he bestowed much time upon such topes" (t. «., th^ 
history of party warfare and of politics), which we may thuf 
interpret — small, infinitesimally snudl, is the chance that an 
Attorney-general will at the pres^it day, during his term of 
office, be caQed upon to conduct eT^n one political prosecutioQ^. 
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on bebalf of goveniment. We should not, indeed, thence 
altogether infer, that a student preparing himself for the bar 
ought to eschew^ politics^ still less that he ought to avoid the 
study of what Mr. Wingrove Cooke has not inaptly termed the 
"history of party;" nor does our author mean to advise this. 
He seesy on the contrary, indicatioos of comidg political or party 
fitruggles, and emphatically says, that ** whenever such struggles 
come," men must be producible from the ranks of the profession, 
f ftble in point of en^gy, doquence, and moral coorage, to 
^upciat^ and maintain whichever of the great principles of our 
liational ^constitution" may be suddenly attacked. Few, we 
grieve to think, from amongst lawyers at the present day, could 
efficiently respond to such a summons I 

Th^ absence of bitter or vehement party feding has led them 
to a neglect — much to be deplored — of the study of oonetitu-* 
lional }aw ; imd thus, we fear, by necessary logical consequence, 
to a neglect likewise of the study of history, in its rdation so 
intimate to law. 

**• As an English lawyer,'' says Mr. Smith, ^< needs to be most fully 
familiar with those laws which he is to assist in administering, so he may 
be naturally inyited to seek a more thorough acquaintance with their 
growth, and to trace with particular attention the course of their roots, 
running in amongst the materials which successive ages have deposited 
on dife original foundations At once of the national and legal history. 
Some brandies of English law have a tolerably obrious relation to past 
times ; the law of real property stands connected with feudalism, and 
ecclesiastical laws with ecclesiastical history. The present state of crimi- 
nal law will, to say the least, be better understood, and its principles better 
applied, by help of some acquaintance with its early and later stages ; 
its ancient severity, with the expedi^its adopted to temper it ; the mo« 
d^n endeavours to render it more humane ; and the various chan^ whidi 
have marked its condition in the last thirty years. Perhaps, too, at 
points where it would scarcely be expected, a liberal acquaintance with 
Eagli^ history might assist the efficiency of a practising barrister, desi- 
rous to present the less as well as the n^ore obvious phases of the con- 
flicting claims which he has to advocate ; for the ideas which have gone 
to establish our legal rules of relative rights between landlord and tenant, 
master and servfmt, bailor and bailee, creditor and debtor, the laws re* 
lating to patents and copyrights, the combined freedom of the press and 
penalties on libel, the view taken of personid injuries, and the Umits and 
modes of their redress, are more or less remotely associated with the 
^litical history of the nation, aud the prqgress {|nd causes of pi^lic 
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opinion. The growth, comparatively modern, of commercial law, which 
now occupies so large a part of the time of our tribunals, has been blend r 
ed with the growth of commercial enterprise itself, with the foundation 
and progress of colonies, and with questions of the foreign as well as in- 
ternal relations of the kingdom. In our own more than in some other 
countries, its general and its legal history are associated. A propey 
knowledge of the latter could scarcely consist with a blank ignorance of 
the former, and a liberal-minded student would hardly be inclined to set 
narrow limits to his estimate of the amount of it which might be useful 
to him." 

This is not at all too strongly put ; and, to enforce our autKor^d 
argument by technical illustration, we should say that it were 
as hopeless to comprehend law rightly apart from history, as 
the effort would be to appreciate the scope and applicability of 
the remedy in assumpsit^ in ignorance of Slade's case and of the 
first Common Law Procedure Act, or of the remedy by action 
on the case without reference to the statute of Westminster 11.^ 
or to Pasley v. Freeman^ and other similar authorities. The 
kindred studies of history and of law ought not then to be dis- 
severed, but to be concurrently pursued by him who would 
achieve something more than mediocrity in his profession. It is 
to the neglect of the former of these studies that we would m 
part attribute the declension of the English bar. 

Nor has the neglect of historical reading and research been, 
adequately compensated by a stricter course of legal education 
than that which was formerly in vogue. Time was when, to use^ 
our author^s figure, " methods of instruction in English law were, 
allowed to lose their vitality, and to dry up into mere sapless 
branches of a decaying tree ; " and those times are neither 
separated from our own day by any long interval, nor distin- 
guishable from it by any great or marked inferiority as regards; 
the method of training for thjB bar. In proof of this, and as 
introductory to what we have presently to say, let us reproduce 
from Mr. Smith's volume (though In a somewhat condensed; 
form) the sketch which he gives of what has been done by the 
Inns of Court m furtherance of legal education. In 1852, these 
learned bodies resolved that they would act in concert in the 
joint establishment and, maintenance of an uniform system foi^ 
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.%he Tegal education of students before admission to the bar; 
that a standing committee or council should be established, to 
consist of eight benchers, two to be nominated by each of the 
Inns of Court ; and that to this council should be intrusted the 
power and duty of superintending the whole subject of the 
-education of the students, and of arranging and settling the 
details of the several measures which might be deemed necessary 
to be adopted. The members of the council were to remain in 
office for two years, and vacancies during that period were to 
be filled up by the Inn of which the member whose place was 
to be supplied had been the nominee. 

For the purpose of affording to the students the means of 
obtaining instruction and guidance in their legal studies, five 
readerships or professorships were established, viz., on Jurispru- 
dence and Civil Law, the Law of Real Property, Common 
Law, Equity, Constitutional Law and Legal History. 

The duties of the readers have included the delivery of three 
courses of lectures in each year, the formation of private classes 
for instruction, and advice and direction to students for the 
conduct of their professional studies. These lectures and classes 
have been open for students of all the societies alike. 

For the purposes of education, the legal year has been con- 
sidered as divided into three terms or periods, commencing and 
ending respectively on the 1st of November and the 22nd of 
December, the 11th of January and the 30th of March, the^ 
15th of April and the Slst of July ; subject to a deduction of 
the days intei-vening between the end of Easter and the begin- 
ning of Trinity Term. 

In order to be eligible for a call to the bar, students have been 
required to attend for one whole year the lectures of two of the 
readers, or to pass a public examination satisfactorily. Public 
examinations have been held three times a-year, viz., in Michael- 
mas, Hilary, and Trinity Terms, by members of the council, 
jointly with the readers ; and certificates of having honourably 
passed have been given to such of the candidates as appeared 
to the examiners Jo be entitled to thenu A studentship of fifty; 



170 Educaiionfor the English Bari 

guineas per annum, tenable f(»r three years; has been conferred 
on the most distinguished student at each public examination ; 
and the examiners have selected and certified the names of 
other students who have passed the next best examinations for 
honourable mention. 

The Inn of Court to which the student who obtained a o^* 
tificate of honour belonged^ has been wont to dispense with two 
terms^ out of such as might remain to be kept by such student,, 
before being called to the bar. And, at every call to the baiy 
those students who have passed a public examination, and either 
obtained a studentship or a certificate of honour, have usuall/ 
taken rank in seniority over other students called on the si^me 
day. 

The defects of the above scheme, which is still in £orc^ are 
great, and apparent on the face of it. A student may reach the 
bar without submitting himself to any examination by which 
his proficiency may be tested. No suggestion even is offered 
for moots (of which our author, we rejoice to see, approves),* 
or for periodical class examinations, or for a student's libr^y.' 
It is true that, in a feeble document which has lately emanated 
from a committee of the Benchers of Lincoln's Inn, the estab-* 
lishment of examinations founded upon the lectures is recom- 
mended. But, even supposing the suggestions contained in thiB 
rep(»rt to be concurred in by die other Lms, the main radical 
evil inherent in the existing system will still remain uncured, 
inasmuch as the student could then as now obtain access to the 
bar without submitting himself to the ordeal of examination. 
The tenacity with which the governing body of this Inn— we 

I The readings and moots formerly cnstomary at the Temple an4 G«Bj's 
Inn, are w«ll deBcribed in Part I. chaps. 4-^6 of this Tolume. 

^ We haye heard that the Hon. €oc. of the Inner Temple is disposed to- 
follow the example set by that of the Middle Temple, in erecting a new Law- 
Library ; we would suggest to the committee x>f Bencdiers having charge of 
that in ease^ the desirableness of exercising far stricter surveillance over those 
who frequent it. Talieiiig in this library {we speak from personal ezpei^enee) 
is habitual with some members of the Inn, who daily avail themselves of their 
privilege of entrU. Talking over the matters ordinarily discussed in penny 
new^>apers (to an extent which, we think^ the lean»e4 Benchers of the Ian 
can be little cognisant ofX here prevails to the very serious annoyance and 
diBComfituFe of readers, purely Qm shoidd be put a stop to 1 
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m^aii LmcoWs^-cling to the Toluntary prmcipH is to lia mar- 
T^Uous and portentous — a sign of timiditj, it points to coming 
change. The ^' voluntary " principle has inUeed, in the report 
recently circulated, been most scrupulously and puritanically 
carried out — procW, procvl este profani! Away from the pre- 
cincts of our Inn all ye who prattle of the science of law — ^who 
would disturb the pleasant dolcefar niente of our students 1 

The report alluded to^ therefore, cautiously suggests that the 
examinations of the students upon the subjects of the several 
courses of lectures shall be *^ voluntary; ^ and in place of a com- 
pulsory examination before a call to the bar, it proposes that no 
fstudent shall be eligible to be called to the bar ^^ who shall not 
have attended, during one whole year, the lectures and private 
dasses of two of the readers ; or have been a pupil during one 
whole year in the chambers of some barrister, or of somO 
cei*tificated special pleader, conveyancer, or draftsman in equity^ 
or have satisfactorily passed a public examination.^' 

We are weU aware that a majority of the masters of the 
bench at either Temple — and we think also at Gray's Inn- 
have tendencies more liberal than their congeners of the fourth 
society. Yet, through the obstinacy of the latter, and concession 
by the former, we are apprehensive lest the machinery of lega} 
education, which has been in motion, and productive of appreci- 
able results during the last eight years, should come suddenly 
and prematurely to a stand-still. Nothing, we may venture to 
affirm, can arrest the decadence of the English bar, unless it be 
the establishment of a compulsory competUive ewamination fox 
the degree of barrister, coupled with a more strict surveillance, 
on the part of the constituted authorities of the Inns, over the 
members in sUUu pupiUari. 

That the average amount of professional knowledge possessed 
by members of the bar might, before many years have elapsed^ 
very materially be raised, is, we think, demonstraUe* At the 
Universities of Cambridge and London, for example, are now 
operative systems of legal education, which, though defective aad 
unsatisfactory when separately viewed, might, without much 
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difficulty; be made ancillarj towards effecting the object in^ 
dicated. By a mere interchange amongst the professors at 
these Universities and at the Inns of Court, of tho programmes 
for lectures and examinations, much of what we advocate could 
be accomplished, and the rest might be achieved by re-mouldmg 
the educational course at either of the Universities with special 
reference to the cuniculum established at the Inns of Court. 
If (we put this hypothetically, and for argument's sake only) we 
are to give up as impracticable the idea of a Law University^ 
we might very tolerably content ourselves with ensuring more 
combined action amongst institutions actually existing, and rest 
not wholly unsatisfied in the belief, that thereby the status of 
the bar would most essentially be raised. 

To the author of the volume before us— a perusal of which 
has led to the foregoing train of thought — we would put on 
record our thanks, for having, in a judicious and painstaking 
manner, exhibited, interspersed with many original remarks, the 
daborate schemes of reading which have from time to time, by 
divers distinguished men, been propounded for the legal student. 
From each of these, without adopting any one in its integrity, 
something useful may be culled. Common sense, however, tells 
us that one and the same course of study, however admirably 
and laboriously devised, cannot be suited alike for all capacities, 
or for minds of different degrees of culture. And an error, into 
which, also, we conceive that the propounders of such schemes 
have fallen, is, that they have made them too comprehensive 
and too vast;^ through forgetfulness, may be, that much of 
polite literature has usually become familiar to those for whom 
they write, before entering upon technical reading for the bar. 

It is, then, to the radical defects inherent in our existing system 
of legal education, that we would in part attribute the gradual 
decline of the bar in this country. 

Of course, as the standard of professional knowledge becomes 
lower, so may we expect to find that the moral susceptibilities 

1 In support of this remark we would refer to Part II. chap iv. of Mr. Smith'ii 
volume, in whioh various lists of hooks are specified for perusal hjr the law 
student* . . 
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will become blunted or more dull, and that the conception of 
what the duties are which devolye upon the advocate, will become 
more vulgar, and be less clearly defined. Throughout Mr. War- 
ren's excellent work on law studies, of which we gladly observe 
that a new edition is announced, a very high tone has been 
maintained in regard to professional responsibilities, and the 
proper mode of meeting and discharging them. Mr. Smith also, 
dilates upon this subject con amove, and in a manner wholly 
unexceptional ; at p. 147, he proposes for discussion these ques- 
tions — ^^ What are the limits within which an advocate's support 
of his client is to be held ? " and " How is a barrister to reconcile 
a full discharge of his duty to his client with a firm adherence 
to his duty as a man — that of being in all cases truthful and 
fair ? " These are questions difficult indeed of solution, but in 
regard to which our author *^ ventures to present the following 
theory," which we offer to the perusal of our readers : — 

" The advocate is to do for the person whom he represents all which 
that person could rightly do for himself, were he disencumhered of 
the excitement and confusion occasioned by his interest in the trial, 
and were he furnished with the ability, learning, and experience which 
his counsel should bring to the support of his cause. Therefore the 
jadvocate may and ought to see to it, that, as far as his powers allow, 
the whole strength of his client's case is brought out ; that it is arranged 
in such order, stated with so much clearness, enforced with so much 
earnestness, that it will leave upon the minds of the judge and the jury 
the impress of its weight, well stamped, and proof against the defacing 
effects of antagonist reasoning. Ail the lesser points among the merits, 
;or the evidence, which would escape a superficial view, must be diligently 
explored ; all cross-lights, which one part of the case, properly under- 
stood, reflects on another, must be brought to the notice of the tribunal ; 
incidental presumptions, which to a mind weighing probabilities should 
tell in support of the view ui^ged, should be noticed, and receive the 
degree of enforcement which they deserve ; and where these, though 
pevhaps weak singly, become strong (like the sticks in the fable) when 
bound up in one fagot, the advocate should see that their strength 19 
brought to bear united. If his client has suffered hardship, its nature 
and extent should be so depicted, and its claims to sympathy so pre- 
^sented to the mind and imagination, that the hearers should be, if 
possible, affected as fully by the wrong as if they had witnessed it. If 
his conduct has been marked by justice, kindness, forbearance, courage, 
patience, or thoughtfulness, it is for his advocate to enkindle the respect 
which such qualities deserve. , The case must be cleared of its intricacies, 
^defended against prejudices, and, in each particular and in its connect^ 
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form, be brought borne full/ and forciblj to the underttanding and t\x6 
hearts of the tribunal. 

^* And while this is the positire side of the advocate's duty, there is a 
negative side scarcely, if at all, less important. If the argument forihe 
opposite party be conducted with all the fairness which could reasonably 
be expected, it is yet likely to be tinned with natural prejudices, and 
grounded on partial knowledge. Agamst the effects of these causes of 
error the advocate should watch, not with the impartiality of a just 
judge, but with the earnestness of personal interest. Where mistdcen 
views are put forth merely from error of judgment or imperfect informa- 
tion, he should carefully correct them ; where they are persevered iit 
obstinately he should strenuously contend against them. Fencii^, when 
that is necessary, against the crafty feints and parries of arguments 
which would misapply correct principles or established decisions to 
fortify wrongdoing ; and, when such artificial defences are eluded or 
thrust aside, striking right home with the strong blows of simple truth, 
the advocate should exert his best skill, constancy, and vigour on his 
client's behalf. 

^* But, in the conduct of his own case, he should seek for {t no 
advantages which would not belong to it in the judgment of an impar- 
tial bystander who thoroughly knew and appreciated its claims ; and in 
resisting his opponent's he should not attempt to lessen its real merits, 
or to attach to it any blame or discredit which he does not really believe 
that it deserves. So, in the treatment of witnesses, while unsparing iu 
the pursuit and detection of fraud and malevolence to the utmost of his 
power, and severe in its exposure, he should be so far from attempting 
to confuse or intimidate a blundering witness, who appears to be intend-'' 
ing honestly, that he should rather assist him to recover his disordered 
faculties, and to recollect more clearly what he had forgrotten. And ia 
bringing out the evidence on his own side, he should not conceal or 
withdraw from disclosure facts which would naturally and properly 
accompany those which he elicits. Throughout he should hold it to be 
his duty to oisUt rather than retard the development of the truths* 

The above extract presents a very fair specimen of Mr, Smith's 
style and method of disquisition ; his remarks; as above quoted; 
appear to us discriminating and just. Sure, at all events, we 
are, that no sentiment is expressed in this volume which could 
be alien to a reaUy elevated and lofty spiiit — nothing is to be 
found there akin to the counsels of merely worldly wisdom, 
whose promptings too often are toward ^* winding and crooked 
courses," as of the serpent, '^ which goeth basely upon the belly, 
and not upon the feet."^ 

It still remains for us to exhibit — ^and this we shall do in a few 

^ Lord Bacon's ^' Essay on Truth/' quoted by Mr. Smith, at p. 153 of his 
volume* 
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words— the plan of Mr. Smith's volama It ** originated," as he 
tells ns in the preface, ** with the preparation of two papers read 
8oMe time since before the Juridical Society ; " the dedgn of the 
writer '^ being to give, within a moderate compass, an acooimt of 
what has hitherto been done for the education of the Bar ; and, at 
the same time^ to arrange, in a form available {(x students^ selected 
opinions and plans of some among their more eminent predeces-* 
sors, together with information which may serve to connect these 
with the altered circumstances of the present day, and discussions 
of a few of the principal questions relating to professional instruc- 
tion and practice.* 

In carrying out this plan, our author gives a sketch, epitomized 
principally from Dugdale, of the early history of the Inns of 
€ourt, the legal exercises of the students, and regulations affect-^ 
ing them ; the mode of admission to the bar ; the nature and 
dignity of the office of reader ; the powers and privileges of the 
benchers. In the Second Part of his work, Mr. Smith sets forth 
various methods of study, and of self->education, which have been 
pursued by distinguished lawyers ; and in Part III. he speaks of 
the modem system of legal education, specifying the various 
efforts which have been made from time to time for rendering it 
more efficaeious, more complete, and perfect 

What we have above indicated as the contents of Mr. Smith's 
volume, has been pleasantly and ably handled by him, and we very 
much wish that^ in lieu of merely proffering his views for accept-* 
ance amongst those who may be minded to examine them, he 
were actively and officially engaged in developing, exemplifying, 
and enforcing thenu 
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EXTRACT OF LETTER FROM LORD BROUGllAM 
TO THE EARL OF RADNOR. 

** T3XJT the session was distinguished from all others, of which ^ 
J3 any record remains, by the endless talk about little or 
nothing, as well as by what has just been mentioned of the exces-> 
sive discussions upon matters of some importance — discussions ! 
irepeated without necessity or use. The result was, that very few. 
measures of importance could be carried through with such dis- 
cussion as was required; that many of great moment were aban- 
doned; that others, equally important, could not even be; 
propounded ; and that, after six months of talk with full houses, 
in little more than a month, with houses having a quorum and 
little more, large sums of money were voted, some resolutions* 
adopted, and even bills passed or rejected, by from forty-three* 
to fifty-four members ; nay, one bill passed, materially altering the' 
law of debtor and creditor, without any division, and without a 
word being said. Has the great cause of Law Amendment, 
reason to complain of the session ? and has it reason to be thank- 
ful for any thing? Both questions must be answered in the 
affirmative ; we justly complain that so little has been gained, 
and we are justly thankful for that little* 

*' One of our greatest disappointments, if not the greatest, was 
the loss of the Bankruptcy Bill. It had been most careftiUy 
prepared by the Attorney-general, after full discussion by the- 
mercantile bodies in every part of the country, and had been the 
subject of repeated consideration in the Law Amendment 
Society, both by committees and at meetings. The Attomev- 
genersd had communication with the judges and officers of the 
Court of Bankruptcy, as well as with country commissioners, and 
the whole law of bankruptcy and insolvency was consolidatedj^ 
at the ^ame time that the new plan was set forth, greatly 
improving and simplifying the system now existing, and 
giving creditors at a much reduced cost the means of speedily 
distributing the debtor's funds, while it abolished the mis- 
chievous and absurd distinction between insolvent traders 
and non-traders, a distinction which, I believe, is now confined 
to England. Many of the provisions were exposed to objections 
more or less well founded ; but these parts of the bill couldrwell 
have been spared ; and the repetition of former statutory enact- 
ments might also have been omitted, so as to get rid oi a mass 
of matter which was not objected to. It was reasonable to hope 
that the really valuable portions of the measure might have 
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been carried through the Commons. But such was the inces- 
^sant obstruction by the endless debates on every other measure, 
great or small, that towards the end of the session it was found 
necessary to drop the bill altogether, as no time would have 
remained for anjr thing like a consideration of its provisions in 
our House. It is most anxiously to be desired that this impor- 
tant bill should be introduced early next session, possibly in the 
Lords. If the consolidation portion be left out no harm will bo 
done ; and, at all events, the parts really liable to objection should, 
be omitted, or so altered as to meet the objections which are 
well founded, 

" The loss of the bills for digesting the criminal statute law was 
also deeply to be lamented. These bills were the result of great 
q-nd careful preparation, first by a commission of experienced 
lawyers, and afterwards by a committee of our House. I had 
presented, many years ago, two bills, one digesting the whole 
criminal law, the other the law of criminal procedure, both 
founded upon the report of the Commissioners ; and the further 
consideration of those bills had been postponed in order that they 
might be fully discussed in a select committee. Difficulties having 
arisen from the great extent of the subject embraced, it was 
thought right to confine the Digest to the statute law and to 
certain oflFences; and bills digesting the law on the offences 
against the person were fully considered, and passed unopposed 
through our House. But it was found impossible to take even a 
single step with them in the Commons. Indeed, all men 
ure now aware that there can be but one course of proceeding 
taken, if we are resolved to have any digest of the existing 
statute law — I should say of the law written or unwritten — but 
certainly of the former. That hundreds of clauses of such a bill 
should be discussed by the House of Commons, is manifestly out 
of the question. As the only subject for consideration is the dic- 
tion, the draft of skilful persons in whom the House can repose con- 
fidence, say experienced draftsmen, with a revisal by a select com- 
mittee of the Lords, and, if need be, another select committee of the 
Commons, should be the whole process ; and to such a process 
might the important work most safely be confined, of giving the 
people full and accurate knowledge of the laws by which crimes 
are punished. It has oftentimes been said, that the duty of 
protection by the sovereign is implied in the subject's allegiance. 
It may as truly be said, that the submission of the people to the 
law, implies their rulers making them acquainted with it. * 
- " In lamenting the loss, or rather the postponement, of these 
great measures, you and I can have no difference ; but the ground 
1' next come upon is one of the very few on which we have 
always, differed — ^the law of divorce. Your objection to thg 

VOL. X. NO. XIX. u 
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power exercised by tlie legislature (substantially by^ the 
Lords), would probably be even stronger to the jurisdiction of 
the court ; but it could never have led to a defence of the gross 
anomaly which the conflict of laws occasions, of a marriage 
being valid in one part of the country, void in another — its issue 
legitimate here, bastard there — nay, legitimate in one English 
court, bastard in another ; and a person punished for felony in 
England, because he acted upon the law as declared by all the 
judges in Scotland. The -bill which, with Lord Lyndhurst s 
concurrence — indeed, partly at his instance — I introduced in 
1835, to remove this flagrant anomaly, received the approval 
of the Scotch bench and bar, as I learnt from their chiefs. 
It was too late to pass in the session of that year, and- 
afterwards differences of opinion prevailed in Scotland, 
which met me as often as 1 again presented it; so that 
the weight of official authority in our House would have 
been required to ensure the success of the measure. Hap- 
pily, that want has been well supplied this year; and a bill, 
embracing this important object, as well as other improvemenis 
of less moment, but still of considerable value, was prepared by 
the Chancellor, with an alteration of the former plan, which met 
iny entire concurrence. The Commons agreed to the bill, but 
with a material change, which neither of us could adopt. The 
Lords, therefore, dissented from the Commons, and sent down 
their reasons ; which could only come on for consideration when 
the attendance of members had become so scanty, that the 
patrons of the bill did not venture to proceed, and the whole 
was lost for the year. 

" Happily, another bill of the Chancellor's, and on which you 
would have partly differed, partly Bgreed, was passed — the Act for 
improving the jurisdiction of the Divorce court, by enj^bling the 
chief judge to get rid of the arrear so much complained ofi and 
securing the attendance and action of the law-oflScers of the 
crown, so as to prevent, if possible, the conspiracy of persons 
imposing upon the court. I rather incline to what I doubt not 
would be your feeling against the former part of the* measure, 
because it empowers a smgle judge instead of three to grant a 
divorce. But the protection mterposed of the law-officers, has 
from the first been a favourite proposal of mine, and its fail4ire 
last year and the year before had caused much disappointment 
to the promoters of the new jurisdiction, as I doubt not it did 
to ymi, and to Mr. Gladstone also, who had strenuously opposed 
the establishment of the court ; but one of whose main objec- 
tions this provision has an important tendency to remove. 

" Another measure of the Chancellor's, also carefully prepared, 
find containing ma^y valuable improvQmeats of our procedure^ 
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^as much mutilated In its passage, but effected, by the provisions 
which were left, a considerable extension of the jurisdiction of 
the courts of law, so as to save parties the necessity of going 
Into the Court of Chancery for a relief, which the court of law, 
having possession of the case, could as well afford.^ 

^' The abolition of imprisonment for debt has long been 
with both of us an object anxiously desired to be attained : of 
course, by this term is meant, debt contracted without fraud, 
and followed by no refusal to pay, but only by inability, 
with no concealment or iniquitous disposal of property. The 
Creditors' Arrangement Act, which I carried in 1844, enabled 
persons to obtain protection from arrest with the consent of a 
majority in number and value of their creditors ; but though it 
had worked extremely well, and ^iven relief to vast numbers, 
without the least hardship to creditors, the only parties com- 
plaining being a few who held out in order to be paid in full at 
the expense of the rest ; yet it had one material defect in not 
extending the relief to debtors in actual custody, and this exten- 
rion had been resisted strenuously in 1844, when the Act was 
passed. We fortunately succeeded in passing a bill this year, 
without a single observation in either House, giving the 
extension required ; nor can I ascribe our success in this to any- 
thing but the non-attendance of members, inasmuch as those 
who had most strenuously opposed the Attorney-generars bill, of 
which this formed a part, were the adversaries of the extension 
in 1844, and probably objected more to this bill than to most 
other parts of the Attorney-generars. 

' ** There needs nothing be said of the other consequences result- 
ing from the hurry in which the session closed, except that it 
caused the loss of Mr. Denman's bill, giving that summing up 
to counsel in criminal which they now have in civil cases ; and 
of mine, substituting for the plea of *not guilty,' that of ^ desire to 
be tried.' The ability shown by Mr. Denman in carrying both 
these measures (to which the Lords' amendments occasioned the 
main obstruction), was worthy of the great name he bears : the 
latter measure seems a small matter, but It was pressed by the 
concurrent representations of magistrates and gaol chaplains, who 
found constant reluctance in prisoners to plead not guilty, from 
ignorance of the legal purport of the plea, and from supposing that 
it implied a denial of things indifferent In law. The most con- 
scientious persons were found to be the most under the influence 
of such scruples. 

^* It is impossible to close these reflections on the results of 
the last session, without rendering the tribute justly due to the 

1 Introduced by the title of « Law and Equity BilV* it emerged eventually 
ms '^Tke Common Law Procedure Act, 1860." 
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Chancellor in his judicial as well as his legislative capacity, itt 
which last alone I have heen regarding him. His zealous, and 
as able as untiring and patient discharge of these duties, have 
been the subject of universal commendation. The appeal busi- 
ness in our House has been so diligently performed, that there 
remains not a cause to be heard which was entered before the 
session ; and the Court of Chancery presents nearly the same 
view. If it be said that nowadays the Great Seal has more 
help than in former times, when Lords Eldon, Lyndhurst, and 
myself had but two subordinate judges instead of the present 
SIX ; and instead of sitting alone m the Lords or with one help- 
mate, as Lord Eldon did, the Chancellor now has five or six 
law lords ; it must on the other hand be said that the business in 
Chancery has greatly increased, both by the abolition of the 
equity jurisdiction of the Exchequer, and by the changes in the 
circumstances of the country ; and it must also be remembered 
that increasing the number of judges increases the number of 
intermediate appeals; while the multiplication of law lords,, 
though it may improve the administration of the appellate juris- 
diction, adds in a considerable degree to the length of the 
proceedings. 

^' But now, my dear old friend, I cannot release you from this 
long letter (possibly, too probably, the last which may try your 
patience), without once more giving vent to my great sorrow 
(I can hardly say disappointment, for sad experience had pre-, 
eluded hope), that there appears as little prospect as ever of our 
obtaining the measure of high justice and large humanity which^ 
would strike at the root of oppressive, vexatious, cruel litigation, 
by adopting the plan in other countries found to have such 
ample success — the proceeding of Reconcilement. Can any one 
doubt the effect of a person's advice in the high position of a 
judge, wholly impartial between the litigants— advice given upon, 
hearing them in the absence of all professional men 1 Must 
not this prove decisive in the vast majority of cases where 
there are no disputed facts, no witnesses to be examined, and! 
no questions of law? Must it not stop scores of vexatious 
actions and vexatious defences; and who that knows the 
profession, or that has had intercourse with unfortunate suit- 
ors, can be ignorant of the numberless instances of parties: 
who date their ruin from vexatious litigation? Oft have 
I tried to open our county courts to this process,^ which 

> 
1 When I last pressed this important subject upon the Lords (in 1856), 
-when moving the resolutions on judicial statistics, I stated the experience of 
France also in favour of the Conseils of Prud'homme$, This should be a' 
HJibject of envy to us, when we find that these courts in on© year settled 27,000 
cat of 28,000 disputes between masters and men; while of the remaining 1000, 
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in Denmark put an end, the year It was introduced, to the vast 
majority of suits; and even in France, where it was adopted with 
less effectual rules, to three-fourths of all actions brought. But 
the profession have an incurable prejudice against every such 
means, a prejudice in many instances, I fear^ not unconnected with 
motives of interest ; and we may complain, as Cromwell did two 
centuries ago, that the sons of Zeruiah are too strong for us. 
They say it will do na good, and may even increase the cost of the^ 
parties. But this is not easily done, if the very principle of the 

Slan is, that the judge shall hear the parties themselves alone. 
Lt least there may be a trial given to the scheme — this can injure 
nobody ; if it fails no one is the worse ; if it succeeds, what a 
blessed consummation is effected ! With the profession I will 
compound ; they shall have, so far as I am concerned, no more 
law amendment to do them injury, no more of costs reduced, 
no more of litigation prevented. Let them give me this, and I 
will lay down my head in peace and comfort, as indeed before 
long I must whether I choose or not — in peace and comfort^ 
because I shall feel that I have not lived in vain.** 

; Brougham, 9th Oct., 1860. 

liearly the whole were afterwards accommodated by the parties who had 
first held out. This was the average of the whole. But at some places* as St. 
£tiennes (the Birmingham of France), aU but l-40th were settled in the first 
iustauce. 
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Common Law. 

1. Solomon v, Thi Vintnbbs' Company (4 H. and N., 685 ; 28 L. J. Exch., 

370.) 

2. BoNOMi v. Backhouse (E. B. and E., 622 ; 27 L. J. Q. B. 378 ; in Error, 

E. B. and E. 646 ; 28 L. J. Q. B. 378.) 

The Right to the Support of Land and Buildings — Time when Bi^t of 
Action accrues, 

(Continued from vol. viii. p. 402.) 

Having recently considered the cases relating to the nature, 
the acquisition, and the modification by agreement, of rights to 
support of land and buildings, we now proceed to the examina- 
tion of the cases which deal with questions arising on the 
Statutes of Limitation, with respect to the time when the right 
of action accrues for an injury to any of those rights ; that is, 
whether the right of action accrues, and time under the statute 
begins to run, upon the doing of the act which ultimately causes, 
the damage, or upon the actual happening of the damage itself. 

Those who contend that the statute begins to run upon the 
doing of the act which occasions the damage, rely upon the^ 
principle that, where the cause of action is an injury to a right y 
the law imputes damage though none has occurred ; or, to use 
the words of Lord Holt,^ "every injury to a right imports a 
damage in the nature of it, though there be no pecuniary loss ; ** 
and therefore the statute must begin to run from the time when 
the right was infringed, although no actual damage may ensue 
till long after. 

On the other hand, it is urged by those who entertain the 
opposite view, that the cause of action in these cases is not the 
injury to the right, but the consequential damage, and therefore 
that the statute begins to run from the time of the happening 
of such damage. 

There are but two cases which bear directly upon the branch 
of the subject reserved for consideration in this Number, and 
these cases are Nicklin v. Williams (10 Exch. 259), and Bonomi 
v. Backhouse. In the earlier cases, the points in question did 
not arise under a general statute of limitation, but under par- 
ticular Statutes, which contain sections limiting the time within 

' Ashby V. White, Ld. Raym. 938 ; S. C. 1 Smith's Lead. Cas. 104. See also 
Emhrey v. Owen, 6 Exch. 353, 368. 
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which actions may be brought for injuries done in Carrying out 
.the provisions of the particular statutes; but the wording of 
these sections is not the same as that used in the statutes of 
limitation. 

. Thus, in Roberts v. Read (16 East. 215), a wall belonging to 
.the plaintiff abutted on a highway, which, by order of the 
defendants, in their capacity of surveyors of highways, had been 
dug up under the authority of the General Highway Act, 13 
fGeo. III. c. 78. By the 81st section of that Act, it is enacted, 
that if any action should be commenced against any person, " for 
any thing done or acted " in pursuance of the Act, such action 
should be commenced ** within three calendar months after the 
fact committed, and not afterwards." The digging of the high- 
rway had so weakened the foundation of the plaintiff's wall, that 
part of it fell down, and thereupon the plaintiff brought his 
action against the defendants. The action was commenced more 
tthan three months after the highway had been dug up, but 
within three months after the fall of the wall ; and the question 
was, whether, under the above Act, it was brought too late. The 
court held that it was not. Lord EUenborough said, that " it 
.was sufficient that the action was brought within three months 
after the wall fell, for that was the gravamen ; the consequential 
damage was the cause of action. If it had been trespass, the 
action must^ave been brought within three months after the aot 
of trespass complained of ; but, being an action on the case for 
the consequential damage, it could not have been brought till the 
.specific wrong had been suffered." ^ 

In Sutton V. Clarke (6 Taunt.), a similar point arose but was 
not decided. Sir Vicary Gibbs, however, in the course of the 
argument, observed (p. 40, note) that Lord EUenborough 's judg- 
ment attained the justice of the case, but that he himself would 
have had great difficulty in coming to that decision. So, again, 
Abbott C. J., in GiUonv. Boddington (1 Ry. and Moo. 161, 164), 
'Said that he bad '^ great pleasure in finding such a decision in the 
,books ;" it appeared to him to be one in which the wisdom of 
the common law had been interposed, to prevent the injustice 
which might arise from too literal an adherence to the words of 
an Act of Parliament. 

It will be observed that the wording of the 81st section of the 

, 1 Blackstone, and, since his time, a mnltitude of writers have cited the 
illustration of the distinction between Case and Trespass, iirst invented by 
Fortescue J. (1 Str. 634) : — " If I throw a log of timber into the highway 
'(which is an unlawful act), and another man falls over it and is hurt, an action 
on the case only lies, it being a consequential damage ; but if, in throwing it, I 
bit another man, he may bring trespasSj because it is an immediate wrong*'-^ 
SooU v. Shepherd, W. Bl. 894. 
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Highway Act ( as also of the sections of statutes referred to ift 
Sutton V. Clarke^ and Oillon v. Bodd%ngton\ makes the act done, 
and not, as in the statutes of limitation, the cause of action, the 
criterion of the time ; and this fact would seem indeed to make 
the decision and dicta in these cases more, rather than less, favour- 
able to the contention of the respective plaintiffs in Nicklin v. 
Williams, and Bonomi v. Backhouse, to which cases we now pro- 
ceed. 

In Nicklin v. Williams (10 Exch. 259), the plaintiffi were 
entitled to the support of their lands and houses by contiguous 
land belonging to the defendant, and by the strata under the 
same, and also by the strata of minerals which belonged to the 
defendant under the plaintiffs' land. The defendant so worked 
the minerals under his own and the plaintiffs' land as to cause 
the plaintiffs' land to sink in, and to render their houses ruinous. 
An action was brought, and by agreement proceedings were 
stayed, upon condition that the defendant should repair the 
houses. The defendant fulfilled the condition, but subsequently 
the plaintiffs* land sank still further, and the repaired houses were 
damaged, and for this damage the action was brought. Thfe 
court held that the action was for an injury to a right, and con- 
sequently that there was a complete cause of action when the 
wrong was done, and not a new cause of action when damage 
was sustained by reason of the original wrong. And the court 
held that the cases of Roberts v. Read, Oillon v. Boddington, and 
Sutton V. Clarke did not apply, because in those cases the causes 
of action were not for injuries to rights, but solely for consequen- 
tial damages where the original acts themselves were no wrongs, 
and only became so by reason of those damages. 

In Bonomi v. Backhouse the circumstances were almost the 
same as those in the case of Nicklin v. Williams. The plaintiflfe 
were entitled to have their land and buildings supported by the 
underlying minerals, and by the surrounding land and the 
minerals thereunder. The defendant worked the mines under 
the plaintiffs' land and buildings, and also under all the lands 
surrounding and adjoining the plaintiffs' land and buildings, and 
finished the workings in 1850, except as to some mines 280 yards 
from the plaintiffs' property, the working of which was executed 
after that time, and within six years before the commencement of 
the action. These last mines were worked in such a manner that 
the surface fell in and caused a " thrust," which gradually ex- 
tended through the intervening workings to those under the 
plaintiffs' property, causing the surface to subside, and the plain- 
tiffs' buildings to be damaged. The question was, whether the 
statute of limitation was a bar to the action brought by the 
plaintiffs! ' ^ * 
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In the Queen's Bench, Wightman J. differed from the rest of the 
Court. He thought that the cause of action was founded upon a 
"breach of duty on the part of the defendant, by so using his own 
property -as to injure that of his neighbour, and not upon any 
right of the plaintiffs' to an easement ; and was of opinion that 
the cause of action arose when their property was injured, and, as 
no actual damage occurred more than six years before the action 
l^rought, that the statute of limitation was no bar. 

The rest of the court (Campbell C. J., and Erie and Coleridge 
JJ.), entertained opinions opposed to that of Wightman J., and 
followed Nicklin v. Williams, and judgment was accordingly 
given for the defendant. 

^ Against this decision the plaintifl& appealed, and the decision 
of the Queen's Bench was reversed by the Court of Exchequer 
Chamber.^ The whole question was thoroughly examined in the 
masterly judgment of the court delivered by Willes J., from 
which we have extracted the following passages — 

** The question in this case depends upon what is the character 
of the right, namely, whether the support must be afforded by 
the neighbouring soil itself, or such a portion of it as would be, 
beyond all question, sufficient for present and future support ; or 
whether it is competent for the owner to abstract the minerals, 
without liability to an Action, iinless and until actual damage be 
thereby caused to his neighbour. The most ordinary case of 
withdrawal of support is in town property, where persons buy 
femall pieces of land frequently by the yard or foot, and occupy 
the whole of it with buildings. They generally excavate for 
cellars, and in all cases make foundations ; and, in lieu of the 
support given to their neighbour's land by the natural soil, they 
feubstitute a wall. We are not aware that it has ever been con- 
sidered that the mere excavation of the land for this purpose 
eives a right of action to an adjoining owner, and is itself an un- 
lawful act ; although it is certain that, if damage ensues in such 
a case, a right of action would accnie. So also we are not aware 
that, until the case of Nicklin v. Williams, it had ever been 
supposed that the getting coal or minerals, to whatever extent, in 
a man's own land, was an unlawful act, although, if he thereby 
caused damage to his neighbour, he was undoubtedly responsible 
for it. The right of action was supposed to arise from the 
damage, not from the act of the adjoining owner on his own 
land 

^' If the defendant is right, this consequence follows : — ^Wherevet 
a mine or quarry is worked, the worker may be subjected to 
actions by all surrounding owners, nay, they would in self-defence 

* - VCoram Martin, Bramwell, and Watson BB., q^ Willes and Bjrks JJ. . 
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be compelled to bring them, if there was any reasonable ground 
to suppose that the working would in time produce damage to 
their property. It would be in vain that the worker should say — 
*Tou will not be injured, the workings are not injurious. If they 
turn out likely to be so, I will take means to prevent it. At all 
events, wait till you are injured.' Vexatious and oppressive 
actions might be brought on the one hand ; and, on the other, au 
unjust immunity obtained for secret workings of the most mis- 
chievous character, but the result of which did not appear within 
six yeara The inquiry in such cases would be little better than 
speculation. The character of the soil, the inclination of the 
strata, the depth and extent of the works, the distance and 
nature of the land supposed to be in danger, and other consider- 
ations, would make the inquiry of such a character, that the only 
prudent verdict would be * not proven.' In many cases damages 
would be given where none would be sustained, but would in 
other cases be withheld where they ought to be given. 

"There is no doubt that for an injury to a right an action lies, 
and the question is, what is the plaintiffs right ? Is it that his 
land should remain in its natural condition, unafifected by any 
act done in the neighbouring land ? or, is it that nothing should 
be done in the neighbouring land from which a jury would find 
that damage might possibly accrue ? . . . . 

**No authority is cited in NicJclin v. Williams for the judg- 
ment there given ; and, although the judgment in that case is 
distinct upon the point, it nevertheless was extrajudicial, for, 
before the former action was commenced, it was obvious that 
actual damage had been sustained ; in which case another prin- 
ciple applies, namely, that no second or fresh action can, under 
puch circumstances, be brought for subsequently accruing damages. 
All damage consequent upon the unlawful act is, in contempla* 
tion of law, satisfied by the one judgment or one accord. 

"We are not insensible to the consideration, that hold- 
ing damage to be essential to the cause of action, may extend 
the time during which persons working minerals and making 
excavations may be made responsible. But, we think, that 
the right which a man has, is to enjoy his own land in the 
state and condition in which nature has placed it, and also to us6 
it in such a manner as he thinks fit ; subject always to this, that 
if his mode of using it does damage to his neighbour, he must 
make compensation. Applying these two principles to the present 
x»se, we think that no cause of action accrued for the meVe exca- 
vation by the defendant in his own land, so long as it caused no 
damage to the plaintiflfe; and that cause of action did accrue 
when the actual damage first occurred. We should be unwilling 
to jcest our judgment upon mere grounds of policy j but we can- 
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not but observe that a rule of law, or rather the construction of 
a statute of limitation, which would deprive a man of redress 
after the expiration of six years, when the act causing the damage 
was unknown to him ^ — when, in very many instances, he would 
be in invincible ignorance of it — would be harsh, and contrary 
to ordinary principles of law/* - , 

This very important question is thus now settled upon true- 
•principles of justice, and we may add of expediency. It is better 
both for owners of surface land and owners of mines, that the cause 
of action should accrue upon the happening of actual damage, rather 
than upon an imaginary injury to a right ; and we may rejoice, as 
Abbott 0. J. would have rejoiced, that the wisdom of the Court' 
of Exchequer Chamber has been interposed, to prevent the injus- 
tice which would have arisen bad the judgment of the Court of 
Queen's Bench in Bonomi v. Backhouse been affirmed. 

It is to be regretted that several of the points to which we 
lately referred in our notice of Solomon v. The Vintners' Company,- 
and the earlier cases,^ have not been so satisfactorily settled as 
the question which arose in Bonomi v. Backhouse; for, although? 
the circumstances may not have been precisely similar in the cases 
in which those points were decided, yet it must be admitted- 
that the decisions are somewhat conflicting in principle. 

\This argument, no doubt, meets the jastice of th^ case ; bat it must be 
remembered that, in the case of The Imperial Gcu-IAght Company v. The London 
GM'Iiight Company (10 Exch. 39), it was laid down that eren. the fraudalent 
concealment of the cause of action wiU not at law affect the operation of the 
statute. 

^ L. M. and R., vol. viii., p. 402. 



188 



j^oHte^ of jletD ISoofts. 



[*^* It should be understood that the notices of new works forwarded to us 
for review, and which appear in this part of the Magazine, do not preclude our 
recurring to them fit greater length, and in a more elaborate form, in a subseq^uent ' 
Number, when their character and importance seem to require it.] 



A Treatise on tlie Principles of the Law of Evidence, with Elementary 
Rules for conducting the Examination and Cross-Examination of 
Witnesses; by W. M. Best, A.M., LL.B., Birrister-at-Law. Third 
Edition. London : Sweet, 1860. 

■ The fourth edition of Mr. Best's treatise gives rise naturally to an ex- 
pression of congratulation that so good a book is so extensirely appreciated. 
It is indeed one of the few works on English jurisprudence which do it 
credit, and redeem it from the charge of being, as a system of laws, un- 
scientific, anomalous, and incapable of being made the subject of philo- 
sophical inquiry. 

We hope to make, of the appearance of this edition, an opportunity 
in our next Number, for considering some interesting points discussed 
l^y the very learned and able author. In the mean time, though it would 
be a superfluous act on our part to praise Mr. Best's work, inasmuch as 
most of our readers are more or less acquainted with its character and' 
i&erits, we may be allowed to commend it emphatically to the younger 
members of the profession. It is too true that among lawyers, in the' 
arduous labours of learning the practice and acquiring a practice, men 
are prone to be so much absorbed, that they neglect the study of 
principles, and forget that law has a philosophical side, and is not alien 
from liberal learning, nor exempt from scientific inyestigation. A peru- 
sal of Mr. Best's yolume will be an excellent antidote to mere business- 
worship. 

A Practical Treatise on the Law of Covenants for Title ; by W. H. 
Rawle. Third Edition. Boston : Little, Brown, & Co. London : 
Tnibner & Co., 1860. 

On so brief an acquaintance as we possess of the above volume of 
nearly eight hundred pages, we will not profess to tell our readers more 
than our author tells us in his preface. He there says, that his work " is 
devoted to the consideration of the liabilities and right of vendors and 
purchasers of real estate arising from the covenant for title.** He argues 
rightly enough, that the subject is one of no little gravity, and compre- 
hends widely spread interests, in as much ^' as such covenants are in some 
siiape or form introduced into nearly every conveyance of real estate on 
both sides of the Atlantic." Mr. Rawle s volume is for the present placed 
on our Reserve list. 
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Manual of Military Law, for all Ranks of the Army, Militia, and 
Volunteer Services; comprising an Account of the Constitution, 
Composition, and Procedure of Courts-Martial ; also a Notice of the 
Practice and Procedure of Courts of Inquiry, and a short Exposition 
of the Law of Eridence ; to which is added, an Abstract of the Acts 
goyeming the Volunteer Force, &c., &c. ; by Colonel J. K. Pipon, 
Assistant AdjutantrGeneral at Head-Quarters, and J. F. Collier, Esq., 
of the Inner Temple, Barrister-at-Law. London: W. H.Ailen& Co., 
1860. 

This volume must likewise be placed on our reterve list^ as it has 
been received too late to admit of due notice on the present occasion. 
The work is published with the sanction of the Commander-in-chief; 
and, as it contains a mass of information which is not to be found in a 
collected form in any other published treatise, we believe it will be 
received with favour, and prove extremely useful, not only to those who 
aire called upon to advise on the matters of which it treats, but to all 
members of the legal profession who have joined, or think of joining, 
the volunteer force. 

The Lawyer's Companion and Diary for 1861. Edited by H. Moore, 
. Esq. London : Stevens & Sons. 

The lawyers who for years past have used this work, will have 
done so because they have found it pre-eminently useful, as indeed it is. 
The lawyers who have not used it, would perhaps do so if they knew its 
merits; but we cannot undertake to give a full account of its contents. 
Suffice it to say, it contains all the specific and miscellaneous informa- 
tion found in a good pocket-book, such as the almanac, details of 
Sovereigns, princes, peers, members of the House of Commons, bankers, 
public offices, commissioners, and boards; and in addition to thi3, much 
more particularly needful to tlie lawyer, whether barrister or solicitor. 
We find («. ^.) ^ complete law list and directory, tables of law terms 
and sessions, interest tables, income-tax tables, annuity tables, &c. ; a 
few short forms of agreement are given, and a summary of important, 
statutes, and an index to those of the last session. At the end of the 
volume is a blank diary for the year. Certainly a great deal of this is 
what one is always wanting, and it seems to us it can be found easily 
enough in the arrangement adopted by Mr. Moore. Our readers will 
Judge . for themselves if this is the sort of '^ Companion and Diary " 
which they want. For our own part, we like the volume. 

We had hoped in this number to be able to review a work by Lord. 
Brougham, which however will, it seems, not be published^ till Novem- 
ber. Its subject is the British Constitution^ a topic upon which his 
lordship, if any one, has certainly a right to be heard, and we specially 
desire to hear him hold dissertation. 

^ B's Messrs. Griffin, Glasgow and London. 
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The main eyent— fand a verjr pleasant one to lawyers — of the past 
quarter, has been the long vacation. Those who were so unfortunate 
or unwise as to stay in or near London during this happy period, paid|an 
additional penalty of enduring the worist Weather we remember since 
1816, when the only compensation for wheat being too dear to buy,' 
was, that the bread was too bad to eat. In seyeral of the picturesque 
tourists' districts, our professional brethren assure us that the season., 
was sufficiently fine ; indeed, was as favourable as a common jury, 
generally is to the plaintiff when they are trying a tradesman's bill, 
and the defendant is a gentleman who is disputing a swindling over- 
charge. 

Some lawyers, however, have not devoted all their holiday to amuse-, 
ment ; witness the assemblage at the Social Science Congress at Glasgow, 
at which jurists not a few, headed by Lord Brougham, took, 
prominent part. 

The inaugural address of Lord Brougham (which has been published 
separately with notes *) could not fail to be interesting. The undefined 
<;haracter of " Social Science," and the multitude of relations with which * 
it is concerned, render his address discursive, and general in treat- 
itient It has been before the public so many weeks, and made the 
subject of so much comment, that we shall not draw upon it to any 
considerable extent. We will, however, select one or two passages, 
bearing, as they do, on certain criticism which we have been obliged to 
make orf the system of law-making now pursued by our legislature.' 
We have shewn that the statutes this session are particularly imperfect ^ 
in themselves, and inadequate to the necessities of the country. Lord 
Brougham points out some of the obstructions to parliamentary business—' 
the fruitful cause of the subsequent hurry and spoiling that which is done. 
!the greatest obstruction, he urges, is the non-restraint of the parliamen- ' 
tary tongue. Now, it can be but little pleasing to the members of the 
legislature to be told, as they continually are told, that they have *' done 
nothing, or worse than nothing," or, putting it in a modified form, 
" little, and that little badly ; " for assuredly they work very hard. As . 
a. body they, like charity, " suffer long, and endure all things ; " whilst 
among them there are some of the ablest men of the day, earnest, 
active, and capable. A certain proportion of the eleven hundred Bri- 
tish legislators can perform the arduous duties imposed upon them. 
What, then, prevents it? chiefly jealousies amongst themselves, party 
feeling, and the interference of the incapable, on l^th sides. A foolish 
measure often takes a longer time to be proposed, discussed, and rejected, 

^ London and Glasgow : Bichard Griffin & Co., 1860. 
' AnU^ Art. X., *' Acts and Bills of the JSession." 
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tban (at the close of the session) the memhers of parliament can devote 
to the correction of an important and wise one ; and then the small doc- 
torings of which alone time permits, and the compromises which must be 
made to meet the doubts and fears of weak brethren, and the dislike and 
opposition of the strong, enfeeble and pauperize even well-conceived 
measures* It is literally in the multitude of counsellors and their 
crude efforts that the folly of the nation is annually established. The 
strength of the Houses is wasted by a quantity of necessary local legis- 
lation, and by a quantity of unnecessary general attempts obtruded by 
the ignorant and conceited. But, says Lord Brougham — 

' " The greatest obstruction to the conduct of business in the two Houses 
of Parliament, particularly in the Commons, arises from the reluctance 
to fetter discussion, either by rules binding upon the members, or by 
restraining the speakers in their addresses. Besides the question before 
the House, and on the merits of which a speech must always be regular, 
there are many questions in debating which great latitude is taken, so as 
to introduce topics quite foreign to the subject-matter itself. Thus, upon 
a motion for adjournment, although the only matter in question is 
whether there shall be an adjournment or not, it is the inveterate habit 
to introduce any subject on which any speaker desires to be heard, how- 
ever foreign to the question of adjourning. Now, the motion to adjourn, 
either the Hotise or the debate may be made at any time, and may ber 
repeated any number of times. Then, as the rule is absolute, that, 
except in committees, no member shall speak more than once in any 
debate, he may evade this rule by moving an adjournment, and could 
pnly be prevented, by the general uproar it would probably occasion, 
from speaking again upon the question, under colour of supporting the 
motion to adjourn. Yet this is really the only abuse of the motion to 
adjourn, which has hardly ever been committed. Upon this motion, 
often repeated, speeches are made and divisions had, sometimes for the 
avowed purpose of defeating a measure supported by a vast majority, 
sometimes in order to delay its progress. It is to be observed that obstruc- 
tions of this kind, indeed of every kind, arise from the rights of a mino- 
rity, however inconsiderable. If but a few persons league themselves 
together, they may occasion as great a delay as if they composed a 
numerous and powerful body. The mere prolixity of speech is far from 
]being the only cause of obstruction. The number of speakers is a very 
great cause. There are many members so insignificant, that, beyond a 
few of their own connections, they are wholly unknown except to their 
constituents. But they desire to speak, first, because they would court 
those constituents, or impress them with a notion of their importance ; 
next, because they consider that they gain general reputation by their 
speeches. It is, therefore, undeniable that the two causes of this exces- 
sive speaking — the speaking of members whose talents, information, or 
personal importance, gives them no claim to be heard — are their return 
to Parliament by bodies of electors, and the report of their speeches in 
the daily papers. Thus, the combination of small parties — the deter- 
mination to resist whatever proceeds from certain quarters, especially jthe 
government, in whose hands soever it is placed — the desire to make 
their support of Jconsequence^ whichy insigmficaut in itself maj^ be of 
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momeht when the great parties are equally balanced— and the countless > 
number of endless speeches, without any merit, by persons of no mark, has 
•f late times made the House of Commons a byword as a place of talk 
and not of work, the caricature of a popular assembly— 

' Where policy is busied all night long 
In settling right what faction has set wrong ; 
Where flails of oratory thresh the floor 
That yields them chaff and dust — and nothing more." * 

' What has been the result ? Lord Bacon relates that one day after a 
long and ineffectual session, Popham (afterwards Chief-Justice, but 
then Speaker of the Commons), coming one day to Queen Elizabeth, 
she said— ^' Now, Mr. (Speaker, what hath ' passed in the Commons'. 
House 1 ' and he answered, " If it please your Majesty, seven weeks/'t 
With us above six months of the session passed away, not rapidly, but 
tvith lingering pace, and these were consumed in doing very little, and 
saying very much. Several bills were sent down from the Lords, very 
carefully prepared^ upon most important subjects ; but there was no 
time for taking any notice of them, and they were postponed till the: 
end of the session approached, when others had been sent from thfr 
Lords, also of great moment ; and of the whole, some were hastily re« 
jected, others as hastily adopted, but never really discussed. 

" It is indeed hard to say whether the six months of talk or the six 
weeks of work — work of questionable value, talk unquestionably of none 
—redound less to the honour of the illustrious assembly — illustrious, 
indeed, but whose vigour has thus proved less signal than its renown* 
Happily, the impotence wherewithal it has been stricken is not consti- 
tutional, and, being accidental, admits of a sure remedy. Whatever of 
the chief evil, useless debate, arises from the claims, real or imagined, of 
constituents, or from the publication of speeches, cannot possibly be" 
cured by any change in the election of members, or any restriction upon 
the report of their speeches; but it does not follow that the evil must 
therefore be endured. The conduct of business may be so regulated as 
both to prevent useless motions made for mere debating's sake, and to 
shorten debates upon all subjects. That some remedy has become abso-* 
lutely necessary, if the character of parliamentary government is to be 
maintained, no one can affect to doubt. If the history of the session 
were confined to the fate of the measures which interest us peculiarly in 
this Association, the inefficacy of the representative body, as its proceed- 
ings are conducted, would be sufficient to demonstrate that the necessity 
is urgent But the whole measures of the year, as well the ordinary as 
the extraordinary business, the necessary equally with the optional and 
accidental, come within the charge universally made by all men of every 
party, the only difference being upon the degree in which the evil is con- 
fessed to exist, and the plans suggested for removing it. 

" It must further be observed, that the evils adverted to have not been 
now for the first time complained of, or of recent occurrence. The sub-^ 
ject f(Nrced itself upon the reluctant consideration of the House twelve 

*Q^yr^r^Exjpo8tulati<m. t Bacon, 4poMiym^ 250. 
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years ago, when it was referred to a committee presided oyer by the 
present Speaker^ and which had the great benefit of his predecessors' 
testimony and opinions ; and some years later another inquiry was con- 
ducted by our able and excellent colleague, Sir J. Pakington. Both these 
bodies examined the matter to a considerable extent, and obtained im- 
portant information as well as suggestions; but neither showed any 
remarkable boldness in dealing with the subject They appeared to 
shrink from any proposition which inyolyed a material change in the 
Standing orders ; yet the facts which they haye left on record must 
needs lead to those alterations, so much dreaded by them, in the manner 
of conducting business. Lord Eyersley's opinion must haye been known 
to the committee of 1848. He retains it fully at the present day, and 
the report plainly adopts it, that at the root of the eyil is the great mass 
of priyate business which exhausts the members in the morning, and 
leads to their absenting themselves from seyen to ten o'clock in the 
eyening ; so that they are put upon moying adjoumments in order to 
haye an opportunity of being heiurd, and on such motions to deliyer their 
speeches, which they had no opportunity of making before. Beside this 
effect of priyate business, stated by Lord Eyersley, it is liable to another 
objection : it is extremely ill performed, from the inexperience of the 
members and their ignorance of law, especially of the rules of eyidence. 
One great and manifest improyement, therefore, would be the adoption 
of the resolutions laid before the Lords in 1845, and again this year, 
upon the plan suggested by the Buke of Wellington as long ago as 1834, 
and then acted upon to the extent of altering a bill, and proyiding that 
a joint committee of the two Houses should examine the whole facts, 
and that their report on them should be conclusiye, leaying each House 
to deal with the bill in all other respects at its pleasure. This was the 
happy suggestion of that great man, the first Captain of the age and 
one of its first statesmen. He did me the honour of asking my aid and 
co-operation in working out the details. We proposed our plan, which 
was applicable to all bills as well as the one under consideration ; and 
we again brought it forward in 1837, when I proposed the new stand- 
ing orders, he being of opinion that we should endeayour to carry our 
more effectual measure ; and when told that we should be defeated in 
the committee, to whom the matter was referred, he said, 'Neyer 
mind ; let us try, and, if beaten, we can retreat upon the lesser plan/ 
We were beaten ; the lesser plan was adopted. It forms the rule of 
.both Houses, the Commons haying for some years refused it, but after- 
wards passed it with a material improyement.'^ 

Another point adyerted to by Lord Brougham, is one to which we haye 
frequently drawn our readers' attention. His lordship obseryes-^*' 

'^ But a further curtailment of all legislatiye labour is to be obtained 
from the more careful preparation of bills before their introduction into 
either House, instead of keeping all secret till they are brought in, and 
thus launching them, with. all the defects produced by ignorance, oyer- 
sight, and want of skill — defects which might be remedied by preyious 
consultation with able and learned persons acquainted with the seyerd 
subjects.'' 

YOL. X. NO. XIX. O 
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Lord Brougham then makes another suggestion — 

'* After reducing the business within a narrower compass, and z^Iier- 
ing members from the labour of committees, the diminishing the number 
of stages through which each bill must pass, and thereby excluding 
needless debate, and removing the pretexts for debating, seems absolutely 
necessary." 

Again — 

'< Some further restriction upon motions of adjournment seems quite 
necessary ; and can any one doubt that it would be safe to forbid sll 
repetition of such motions when more than a certain proportion of those 
present had not supported the first proposal 9 *' 

We must extract one more felicitous passage from Lord Brougham's 
address. He is speaking of the Criminal Law Bills which fell through 
last session, and of the impossibility of parliament as a body performing 
the function of draftsmen— 

" The debating some hundred clauses of a code, in a House of some 
hundred members, comprising lawyers in either kind, barrister and 
attorney ; recorders of boroughs ; corporation justices, giving ear to the 
town clerks; chairmen of sessions, and other magistrates; country 
gentlemen, instructed by their solicitors ; bankers and merchants, with 
sons at the bar ; dilettante law reformers ; — ^presents to the mind such a 
picture of endless proposal and objection, cavil and comment, that the 
bare aspect is enough to induce slumbers in the least somnolent, or con- 
fuse and turn round the steadiest head/' 



The Concentration of the Supreme Courts of Law and Offices. 

The commissioners appointed to consider the above important subject 
have made their report thereon. It is too long to reprint here, but it 
will be found (and it is worth finding by those who by chance have 
missed seeing it) in the Law Times or Tike Solicitors' Journal during the 
month of July last. The oommissioners recommend, we are glad to 
see, that the site of the courts should be fixed between Lincoln's Lm 
and the Strand, as we have before described,^ and still heartily approve 
of. It may be acquired for about £675,000 ; and an equal sum would 
probably be required for the erection of the courts and buildings. 
Altogether, one million and a half would be spent ; and if the building 
be appropriate (and not a set of blunders, such as are most public 
edifices), it would be a million and a half well spent The Suitors' 
Fund (as in the article below cited,^ is urged) is reported to be the 
proper source whence the money should be obtained. Wood, Y. C.^ 
alone has some scruples of conscience as to the employment of the funds. 
These scruples seem to us to be based on a radical misapprehension of 
the nature of money, credit, and investment 

» L. M. & B., Vol. VI., p. 353, for February, 1859. W^ 



Events of the Quarter. 195 



False Economy in Payment of WirNBsngr in Prosecutioks. 
One of the erents of the quarter (vre hope it was pregnant with fatttre 
reform) occurred in connection with the above subject. At the last 
assizres held at Liverpool, the following important presentment of the 
Grand Jury was read in the Crown Court, before Mr. Baron Martin, by 
their foreman, Mr. Egerton, M.P., ^^as the result of their observation 
and experience, as magistrates of the county and as grand jurymen, of 
the efiects of recent measures of economy in the payment of witnessea 
in prosecutions : " — 

^' The grand jury for the southern division of the county of Lancaster, 
at the August assizes, 1860, desire to state their opinion, that the re- 
duction in the scale of allowances to witnesses at sessions and assizes, 
made under An order of Secretary 3ir Gteorge Chrey,^ bearing date Feb- 
ruary 9, 1858, has produced, and is likely to continue to produce, » 
most important influence upon the administration of justice and the state 
of crime. 

<' The scale of allowance in force, previous to the above order, majr 
be described as recognizing the general principle, that all persons attend- 
ing under recognizances to give evidence in criminal prosecutions, should 
receive reasonable compensation for their necessarjr expenditure, and to 
some extent, and in certain cases, for their loss of time. 

'' The scale was, no doubt, in some cases abused, by the granting of 
excessive and improper allowanceis, and the grand jury is of opinion that 
measures for the prevention of such abuses would have been proper and 
desirable. 

'^ But the scale sanctioned by Sir George Grey proceeds upon a prin^ 
ciple which is entirely opposite to that of the previous one, and which 
may be described as being, in substance, that a uniform and low scale^ 
of payment, not more than fairly adequate to the wages of an unskilled^ 
labourer, should be adopted in all ordinary cases, with a higher one in 
the cade of members of the profession of the law or of medicine, and a^ 
lower one in the case of the police. 

^The full efkct of the new scale was not immediately felt, as its^ 
character did not at once become generally known. Its practical result 
is now cleariy found to be — and those members of the jury who habi- 
tually discharge the ordinmy duties of magistrates are painfully aware of 
the fact — that there is, in the great majority of instances, a decided and 
increasing disinclination to forward the administration of justice, by 
aiding in the apprehension and conviction of offenders, inasmuch as every 
person so doing now subjects himself, not only to trouble and inconveni- 
ence, which probably he might be very ready to undeigo, but to a direct 
pecuniary loss, which, in many cases, is a very serious one to himself 
and his family, and that such should be the case is generally felt to be 
grossly unreasonable and unjust 

^' Persons who are robbed are now in many cases most reluctant to 
prosecute, inasmuch as prosecution only subjects them to a certain serious 
loss in addition to what they have already incurred ; and, with all per- 
sons whose general or special duty it would be to aid in the detection oi^ 
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crime, there is a general disposition, more or less, to escape, if possible, 
the performance of a dutj v^hich subjects the person who fulfils it to an 
incTitable, and, to him, often a serious pecuniary penalty. 

'^ As a striking illustration of these facts, it may be stated that in the 
case of the police, who receive their ordinary pay when in attendance at 
sessions and assizes, the farther allowance is so inadequate to meet the 
additional expenditure which they unavoidably incur when living away 
from their own homes, that it is a great hardship upon them to be re« 
quired to undertake the discharge of any duty involving attendance at 
sessions or assizes; and they naturally feel most reluctant to do so, 
unless when imperatively required, or unless they are held harmless 
against loss from some other source. 

" In the very serious duty of proving previous convictions, generally 
performed by governors and other superior officers of gaols, and which 
often can be satisfactorily performed by no one else, the allowance is 
so inadequate to the needful expenditure incurred, that governors of 
gaols cannot ordinarily discharge this duty without serious pecuniary loss 
in every instance ; and governors of gaols cannot now ordinarily be 
relied upon to discharge it at all, unless served with a subpoena, which 
involves expense to the public, but does not save the governor from 
pecuniary loss. It may be further stated that, in the case of pawn- 
brokers, whose assistance is constantly needed in the tracing of stolen 
property, the grievances of the present system are very serious, and are 
the subject of strong complaint. 

" The grand jury, while giving all due credit to the promoters of re- 
formatories and schools, whose efforts the grand jury earnestly desire 
should not be counteracted by other causes, believe that the results of 
the circumstances to which they have adverted may be distinctly traced 
in this county as a material cause of the lighter calendars at assizes and 
quarter-sessions, and the reduced number of inmates of our gaols, and as 
leading to the existence of a larger amount of criminal population at 
large and unchecked, engaged in the perpetration of crimes themselves, 
and in the corruption of others. A natural consequence appears to be 
the extension in this county, and probably elsewhere, of crimes of the 
more serious class to which your Lordship adverted in your charge. . 

^' And the grand jury finally declare their belief that unless £e scale 
to which they have adverted — ^introduced, it may be observed, by the 
sole authority of the Secretary of State, without any sanction of parliament 
— be abandoned, and a more equitable system introduced, all efforts for 
the diminution of crime and for the amelioration of society will be 
rendered comparatively unavailing by a misplaced economy, and that 
the amount of serious crime shown in the calendar for the present 
assizes, which your Lordship and the grand jury alike lament, is likely 
to continue, and probably to increase. 

"Algernon Egerton, Foreman'* 

Baron Martin stated in reply that he had no power in the matter, but 
would forward the memorial to the Secretary of State for the Home 
Pepartment ; and he recommended that a subject, on which so decided 
an opinion had been expressed by gentlemen whose position so well 
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enabled them to form a sound judgment, should be brought by them 
under the consideration of parliament 

The Times reporter appended to his report of these proceedings some 
excellent remarks, with which we entirely concur. He says : — 

*«We need scarcely add, that this strong expression of opinion 
of the magistrates and grand jury of South Lancashire is entirely 
in accordance with the ohserrations we made on this subject a year 
or two ago, founded on the experience of the working of this 
system of false economy throughout the whole of the counties of 
the north of England forming the iN'orthem Circuit. Indeed, if the 
expenses of the machinery of cutting down and taxing the prosecutions 
be taken into account, it is very questionable whether any thing 
is saved to the public, even on the score of economy. But when 
the results of the parsimony, carried to the extreme that it now is, 
are to be traced in blank calendars, because the criminal popula- 
tion is left at large until they commit crimes of so deep a dye that 
unwilling policemen and witnesses are compelled to give evidence 
against them at last, such a systen defeats its own object, and, instead 
of being economical, is the worst kind of extravagance. For the 
last four or five years the bar and others acquainted with the working 
of these attempts at a false economy have pointed them out in vain, 
until at last the system is beginning to bear the fruit that was predicted 
of it. If continued much longer, that which has been deemed one of 
the blots on the character of the Irish people — that they screen offenders 
from justice, however black their crimes — will be, with almost equal 
truth, a blot on the character of the English people, though produced 
by a different cause. Men will not willingly subject themselves to loss 
as well as inconvenience by becomiDg witnesses ; and when once it is 
the belief of the people generally that this is what will certainly happen 
to them if they become witnesses, it is not difficult to predict that, 
although a crime may have been committed within the knowledge or 
sight of a score of people, no person will know any thing about it. 
Under the old system there may have been occasional extravagance, anc^ 
possibly, in consequence, a too eager police ; but of the two systems the 
one now in fashion leads to far greater evils, and disgusts every body 
who has to do with the administration of the criminal law." — The Timesy 
Aug. 16,1860. 



APPOINTMENTS, &c. 



J. Whigham, Esq., of the Northern Circuit, has been appointed to the 
Judgeship of the County Court, Circuit No. 37, in the room of the 
late Mr. Koe, Q.C. 

Upon the decease of Mr. Hammill, Mr. Mansfield of the Worship- 
street Police Court was translated to the Marylebone Court; and Mr. 
Alexander A. Knox, who was called in 1847, and does not appear by 
the Law List to have practised in any Criminal Court, or to have been 
attached to any branch of the law, either Common, Equity, or Convey- 
ancing, was appointed magistrate of the Worship- street Court. 
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Upon the' death of Mr. Jardine, the BowHBtreet Police Magistrate^ 
and Recorder of Bath, the following translations, promotions, and 
appointments, were made : — Mr. Oorrie was translated £rom the Glerken- 
well to the Bow-street Court; Mr. Barker was translated from the 
Worship-street to the Glerkenwell Court ; Mr, J. Leigh was promoted 
from the Stipendiary Magistracy at Wolrerhampton to that at the 
"Worship-street Court ; Mr. W. Partridge of the Oxford Circuit was 
appointed to he Stipendiary Magistrate at Wolyerhampton ; and Mr. T. 
W. Saunders of the Western Circuit, and Recorder of Dartmouth, was 
appointed to the Recordership of Bath. 

Mr. James Stephen, the accomplished author of several works on juris* 
prudence, and editor of late of the works of his father, Serjeant Stephen,^ 
has, we are glad to say, heen appointed to the Recordership of Poole,, 
in the room of Mr. W. Major Cooke, who has heen promoted to the 
Recordership of Southampton. If appointments as proper as this of 
Mr. Stephen, had been made on occasion of the recent Tacancies on 
the Oounty Court and Metropolitan Police Benches, we should not 
hare heard such universal expressions of disgust at the exercise of 
goremment patronage. 

Mauritius.— James Lushington Wildman, Esq., has been appointed 
senior stipendiary magistrate at Port Louis. 

New Brunswick. — ^Darid S. Kerr, George J. Thompson, Charles^ 
Duff, and Andrew Rainsford Wetmore, Es^s., have been appointed tO' 
be Queen's Counsel in the Province of New Brunswick, North America. 



I^tctolosi?- 



Jtme, 
22nd. Fox, John H., Esq. (at Graham's Town, Cape of Good Hope), 
Solicitor, aged 26. 

Jvly. 
19th. Holt, George W., Esq., Solicitor, aged 69. 
23rd. Gregory, John S., Esq., Solicitor, aged 72. 
Lawson, John M., Esq., Solicitor, aged 36. 
28th. Barret, Edward, Esq., Solicitor, aged 33. 

FoRSTER, George B., Esq., Solicitor, aged 48. " 
30th. Carrinoton, Frederick A., Esq., Barrister, Recorder of 
Wokingham, aged 58. 



20th. 



14th. Walsh, Michael, Esq., Solicitor. 
15th. Lawton G., Esq., Jun., Proctor. 
19th. Yearslby, William, Esq., Solicitor, aged 58. 
""^^ Tancrbd, Henry W., Eisq., Q.C., Bencher of Lincok's Inn, 
and late M.P. for Banbury. 
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23rd. Child, Francis, Esq., Solicitor, aged 71. 
24th. Basnett, Edward, E^q., Solicitor, aged 70. 
26th. AsHTON, Robert J., Esq., Solicitor, aged 47. 
26th. Denton, Hughes R., Esq., Barrister, aged 48. 

BouRKB, George, Esq., Solicitor. 
27th. Atwood, John, Esq., Solicitor, aged 30. 

Fry, Peter W., Esq., Solicitor. 
81«t. Singleton, William, Esq., Solicitor. 

Watson, The Rev. William Grey, Resident Chaplain to the 
Hon. Society of Benchers of Gray s Inn, aged 39. 

September. 
9th. Hardman, Alfred L., Esq., Solicitor, aged 52. 
10th. Bridge, Thomas G., Esq., Solicitor, aged 39. 
13th. FoRDATi, James Q., Esq., Barrister, aged 25. 

Jardine, David, Esq., Magistrate of Bow Street Police Court, 
aged 68. 
17th. Montgomery, Alexander, Esq., Solicitor. 
18th. CoARE, Watson, Esq., Solicitor, aged 34. 
19th. Rogers, Hender, Esq., Solicitor, aged 36. 
23rd. Whiteley, George, Esq., Barrister, aged 43. 
26th. Stewart, James, Esq., Barrister, formerly M.P. for HohitoU^ 

and Secretary to the Copyhold Commission, aged 55, 
28th. Hesp, John, Esq., Solicitor, aged 69. 
29tli. Allan, Michael, Esq., Solicitor, aged 89. 

October. 
7th. Chisholme, John, Esq., Solicitor, aged 76. 
9th. Storey, John S., Esq., Solicito]:y^ed 47. 
12th. Russell, James, Esq., Solicitor. 
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%m ot mi0 $t^lttation0« 



Allnutt, — The Practice of Wills and Administrations. By G. T. 
AUnutt, Esq., Barrister. Fourth Edition. 12mo, 21s. cloth. 

Baylxs, — ^The Rights, Duties, and Relations of Domestic Servants, 
and their Masters and Mistresses. By T. H. Baylis, Esq.> Barrister. 
Third Edition. 12mo, Is. cloth. 

. CarpmaeL — ^The Law of Patents for Inventions familiarly explained. 

--*— By W. CarpmaeL Sixth Edition. Royal 12mo, 2s. 6d. cloth. 

Colquhoun. — A Summary of the Roman Civil Law, illustrated hy 

. Commentaries on and Parallels from the Mosaic, Canon, Mohammedan, 

^JL^ English, and Foreign Law, with an Appendix, Map, and General Lidex. 

By Patrick Colquhoun, LL.D., Barrister. Vol. IV. 8vo, 7s. 6d. hoards. 

Harding. — ^Handy Book of Ecclesiastical Law. By G. R. Harding, 
Esq. 12mo, 5s. cloth. 

Hunter, — ^The Acts to Amend the Law of Property and to Relieve 
Trustees (22 & 23 Vict., cap. 35, and 23 & 24 Vict., cap. 38), with 
Introductions and Practical Notes. By S. J. Hunter, Esq., Barrister. 
12mo, OS. 6d. hoards. 

Hunter.— The Act to further Amend the Law of Property (23 & 24 
Vict., cap. 38), with Introductions and Practical Notes, and with fur- 
ther Notes on 22 & 23 Vict, cap. 35. By S. J. Hunter, Esq., Bar- 
rister. 12mo, 2s. sewed. 

Ibbotson. — The Legal Prompter, or Statute Indicator ; being a Com- 
pilation for Immediate Reference to Statutes most in use. By H. W. 
Ibbotson, Esq. 12mo, 5s. cloth. 

Jemmek. — ^The Act to Further Amend the Law of Property (23 & 
24 Vict., cap. 88), with Observations. By C. E. Jemmett, Esq., Bar- 
rister. 8vo, Is. 6d. sewed. 

Macpherson. — The Practice of the Judicial Committee of Her Majes- 
ty's Privy Council. By W. Macpherson, Esq., Barrister. Royal 12mOy 
16s. cloth. 

Oke. — ^The Laws of Turnpike Roads : comprising the whole of the 
General Acts; the Acts as to the Union of Trusts for facilitating 
Arrangements with their Creditors ; the Interference of Railways and 
other Public Works with Roads (including also the Acts as to South 
Wales Turnpike Roads), etc., etc., practically arranged with Cases, 
Notes, Forms, etc. By G. C. Oke. Second Edition. Thick 12mo, 
18s. cloth. " 
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No. XX. 

— ■ 

Art. I.— the TRIAL OF LORD COCHRANE. 

1. The Trial of Lord Cochrane and Others for a Conspiracy, in 
the Court of King's Bench, Guildhall, on the 8th and 9th June^ 
1814, taken in short-hand by W, B. Gumey^ short-hand writer 
to both Houses of Parliament London : Butterworths, 1814. 

2. Report of Lord Cochrane^ s Trial in the " Times *' newspaper, 
1814. 

3. The Autobiography of a Seaman^ by Thomas, Tenth Earl of 
Dundonald. London : Bentley, 1860. 

THE second volume of the Autobiography of one of England's 
greatest seamen was scarce published, when, within the 
precincts of Westminster, was dug the grave which received his 
mortal remains. Lord Cochrane's exploits, his genius as a 
warrior, his victories over the foreigner, and his persecution by 
his countrymen; his outrageous mistreatment by the govern- 
ment of the day, his uncompromising politics and erratic disposi- 
tion — are, however, not themes for our pages. One passage, 
nevertheless, in his long and checkered career — that of his prose- 
cution at the instance of the Committee of the Stock Exchange, 
for conspiracy, with other speculators, to effect, unlawfully, a 
Budden rise in Stocks — may properly be considered here; because 
VOL. X. NO. XX, Q 
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it Is a very remarkable trial ; and having been again discussed by 
the late Earl himself, very minutely, with new evidence adduced 
in the second volume of the " Autobiography '* before us, public 
interest in the criminal proceedings, of which he was the victim, 
has been revived. 

About midmght, on the 2 list February, 1814, a person calling 
himself ^^ Colonel du Bourg, aide-de-camp to Lord Cathcart,'' 
presented himself at the Ship Hotel, at Dover. He represented 
that he had just artived from Calais by a French smack — that 
he was the bearer of important intelligence from Paris, to the 
effect that Buonaparte had been IttUed by the Cossacks — that 
the allied armies were in fuH march for Paris, and that imme- 
diate peace was certain. He forwarded the news to the Port- 
Admiral at Deal,^ with the view of its being thus oflBcially com- 
municated to government, and probably the thickness of the atmo- 
sphere alone preventedthe government telegraphs being employed 
to transmit the intelligence to London. This Colonel du Bourg 
was dressed in a grey military greatKJoat, and scarlet embroidered 
uniform. He was decorated with a star and medal, and carried 
with him a small portmanteau. After he had despatched 
his letter to Admiral Foley, he ordered a post-chaise and four 
for London. He produced Napoleons and one pound notes to 
pay his bill, and set off for London. At Canterbury and Dart- 
ford, the post stages, the good news was repeated and spread, 
and the distinguished colonel, and happy bearer of the important 
news, reached London in triumph, where he got out of the chaise. 

* ** To the Hon. J. Foley, Port-Admirah, Deal, 

•* Dover, 1 o*Clock a-m.^ February 21, 1814. 

« Sir, — I have the honor to acquaint you that the L'Aigle, from Calais, Pierre 
Duquin, master, has this moment lai»ded me near Dover, to proceed to the 
capital with dispatches of the happiest nature. I hav6 pledged my honor that 
no harm shall come^to the crew of the L'Aigle ; even with a flag of truce 
they immediately stood for sea. Should they be taken, I have to entreat you 
immediately to liberate them. My anxiety will not allow me to say more for. 
your gratification, than that the allies obtained a final victory; that Buonaparte' 
was overtaken by a party of Sachen*s Cossacks, who immediately slaid him: 
and divided his body between them. General Piatoff saved Paris from being 
reduced to ashes. The allied sovereigns are there, and the white cockade is' 
universal ; an immediate peace is certain. In the utmost haste, I entreat 
your consideration, and have the honor to be. Sir, your most obedient humble 
servant, •<£. Du Boueo.^ j 
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^hfa hie did at the Marsh gate, on the Surrey siSe of the river, 
Sand then-tflking a hackney-coach, he drove to the house of Lord 
tSochtane, 13, Green Street, 

This Colonel dii Bourg turned out to be Charles De Beren- 
ger, a prisoner within the rules of the King's Bench. The ne wg 
which De Berenger thus brought was carried ilito the city by 
those who sought to profit by. using it early, and Stocks and 
Funds rose in consequence. " Omnium^' which was quoted at 
ten o'clock at 27^, rose to 30. It begaa to droop about twelve, 
iFrom some suspicion as to the authenticity of the information ; 
but between twelve and one, confidence was again restored by the 
appearance of a post-chaisis and four driving through the city, 
with three persons in it, two of whom were dressed like French 
oflBcers. They made a triumphal progress through the city, 
dispersing little billets corroborating the intelligence which De 
Berenger had brought. These French oflScers turned out to be 
persons of the names of Sandon, M*Rae, and Lyte, who, with 
Lord Cochrane, Johnstone, Butt, Holloway, and De Berenger, 
were^ on the 8th and 9th June, indicted for thus conspiring '' to 
injure and aggrieve the subjects of their lord the king, who 
should make purchases of and in the Stocks and Funds, oi^ 
19th February, at the parish of St. Bartholomew, by the 
Exchange, in the Ward of Broad Street, in London." The 
indictment was nominally prosecuted by a committee of the 
Stock Exchange, and it terminated, as the reader knows, in the 
conviction of all the accused. No doubt need be entertained 
that, with the exception of Lord Cochrane, and perhaps Butt, 
they were rightly convicted. It, therefore, is not necessary to 
recall the particulars of the trial as it affected them. But with 
regard to the evidence against Lord Cochrane, and the circum- 
stances connected with his trial, we purpose to draw attention. 

We have seen that, immediately on his arrival in London, on 
Monday, 21st February, De Berenger drove direct to Lord 
Cochrane's house.^ With this faet the pix)secutlon connected 

1 De Berenger does not seem to have p^itfOniiUy taken any further steps to 
spread the false report. He left feme and sharp^^red speculators to do all 
that was necessary. 
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another, that liord Cochrane was possessed of a considerable 
amount of " omnium," which he sold at a profit of 1 per cent, 
on the particuhur Monday above-mentioned ; and further, that 
his uncle, Cochrane Johnstone, with whom it was alleged he 
was intimate, and Mr. Butt, who was his broker, had similar 
speculations, and had been with him the morning of the hoax.^ 

It was, however, upon the first two points, viz., De Berenger's 
visit to Lord Cochrane, and his speculative sale of " omnium," 
that suspicion chiefly attached. If De Berenger, it seems 
admitted now on all points, had appeared before Lord Cochrane 
dressed in the uniform and with the decorations of a French 
colonel, in which he had imposed on the Dover people, and made 
his journey to London, it was reasonable to suppose that Lord 
Cochrane's suspicion might well have been aroused, and that he 
would have instituted inquiries ; and it will be seen a great part 
of the interest of the evidence turns upon whether De Berenger 
appeared at Lord Cochrane's in a red coat or in a green one. 
The latter being the uniform of a corps of sharpshooters to which 
he belonged, was one he might well wear without exciting parti- 
cular notice. 

It happened that Lord Cochrane had, immediately after the 
event we have related, joined the Tonnant at Chatham, and was 
preparing to sail for the North American station ; but he learnt 
that injurious reports connecting his name with the conspiracy 
were abroad, and he applied for leave of absence from the ship. 
" On my return to town," says Lord Cochrane,^ " I found that, 
although the authorities were ignorant of the name of the person 
who came to my house on the 21st February, public rumour 
did not hesitate to impute to me complicity in his transactions, 
simply from the fact of the suspected person, whoever he might 
be, having been there. 

" To rebut this insinuation was of the first importance. Ac- 

\ Lord Ellenborongb was very wroth with a witness who termed ** such a 
crime as this is a hoax ;'' but, we submit, a hoax need not be necessarily 
petty or playful, nor unconnected with anticipated profit. 

' Autobiography, vol. ii. p. 333, 
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cordingly, I immediately consulted my legal advisers. [The 
eminent firm of Farrer & Co.] 

^* The result was, that an affidavit was prepared and submitted 
to an eminent barrister, Mr. Gumey (afterwards Baron Gumey), 
to whom I disclosed every particular relative to the visit of De 
Berenger^ as well cls my own previous^ though very unimportant, 
transactions in ike public funds. Lwaa advised by him and my 
own solicitors to confine myself to supplying the authorities 
with the name of De Berenger, as the person seen in uniform at 
my house on the 21st ultimo. 

" With this suggestion, wisely or unwisely-^but certainly in 
all honesty — ^I refused to comply, expressing my determination 
to account for qJX my acts on 21st February, even to the entire 
of my whole time on that day. Finding me firm on this point, 
the affidavits were settled hy Mr. Gumey, and sworn to ; the 
name of De Berenger for the first time thus becoming known to 
those who were in quest of him." The affidavit, which it ia 
necessary to give at length, was as follows ; — 

** Affidavit made by me, disclosing Db Berenger as the Visitor 
TO MY House on the 21st February, 1814. 
^^ Haying obtained leave of absence to come to town, in consequence of 
scandalous paragraphs in the public papers, and in consequence of having 
learnt that hand-bills had been affixed in the streets, in which ( I have since 
seen) it is asserted that a person came to my house. No. 13, Green 
Street, on the 2l8t day of February, in open day, and in the dress in 
which he had committed a fraud, I feel it due to myself to make the 
following deposition, that the public may know the truth relative to the 
only person seen by me in military uniform at my house on that day. 

** COCORANB. 

"Dated 13, Green Street, Ma^ch 11, 18l4u" 

^^ I, Sir Thomas Cochrane, commonly called XiOrd Cochrane, having 
been appointed by the Lords Commissioners of the Admiralty to active 
service (at the request, I believe, of Sir Alexander Cochrane), when I 
had no expectation of being called on, I obtained leave of absence to 
settle my private affairs previous to quitting this country, and chiefly 
with a view to lodge a specification to a patent, relative to a discovery 
for increasing the intensity of light. 

** That in pursuance with my daily practice of superintending work 
that was executing for me, and knowing that my uncle, Mr. Cochrane 
Johnstone, went to the city every morning in a coach, 1 do swear, on 
the morning of the 21st of February (which day was impressed on my 
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mind by circumstanpess which afterwards occurred), I breakfasted with 
him, at his residence in Cumberland Street, at half-past eight o'clock, 
and I was put down by him (and Mr. Butt w^ai iu the coach) on Sno«t-. 
hill about ten o'ck>ck; that I had been about three-quarters of an hour 
at Mr. King's manufactory, at No. 1 , Cock Lane, when I received a few 
lines on a small bit of paper, requesting me io- come immediately to my 
house ; the name affixed, from being written close to the bottom, I 
could not read ; the servant told me that it was from an army officer, 
and concluding that he might be an officer from Spain, and that some 
accident h^d befallen to my brother, I hastened back, and found Captain. 
Berenger, who, in great seeming uneasiness, made many apologies for, 
the freedom he had used, which nothing but the distressed state of his 
mind, arising from difficulties, could have induced him to do ; all his 
prospects, he said, had failed, and his last hope had vanished of obtaining ^ 
an appointment in Ajnejrica; he was unpleasantly circumstanced on 
account of a sum which he could not pay, and if he could that others 
• would fall upon him for full £8000. He had no hope of beneiiting hia. 
creditors in his present situation, or of assisting himself; that if I would 
take him with me, he would immediately go on board and exercise the 
sharpshooters, (which plan Sir Alexander Cochrane I knew had approved 
of) ; that he had left his lodgings, and prepared himself in the best way 
his means allowed. He had brought the sword with him which had 
been his father's, and to that and to Sir Alexander he would trust for 
ojbtaining an honourable appointment. I felt very uneasy at the distress, 
he was in, and, knowing him to be a man of grc^at talent and science, 
I told him 1 would do every thing in my power to relieve him, but 
as to his going immediately to the Tonnant with any comfort to himseltV. 
it was quite impossible; my cabin was without furniture, I had not 
even a servant on board. lie said be would willingly mess any where; 
I told him that the ward- room was already crowded, and besides, I 
couU not with propriety take him, he being a foreigner, without leave 
from the Admiralty. He seemed greatly hurt at this, and recalled to 
my recollection. certificates which he had formerly shown me from per- 
soiiis in official situations: Lord Yarmouth^ General Jenkinson, and 
Mr. Keeves,, I think^ were amongst the number. I recommended him 
to \ise his endeavour to get them or any other friends to exert their 
influence, for I had none, adding that, when the Tonnant went to Ports- 
mouth, I should be happy to receive him, and I knew from Sir Alex- 
ander Cochrane that he w6uld be pleaised if he accomplished that object. 
** Captain Berenger said, that not anticipating any objection on my 
part, from the conversation he had formerly had with me, he had come 
away with the intention to go on board and make himself useful in his 
military capacity. He could not go to Lord Yarmouth or to any other 
of his Mends in this dress (alluding to that which he had on), or return 
to his lodgings, where it would excite suspicion (as he was at that time 
in the rules of the KingV Bench), but that, if I refused to let him join 
the ship now, he would do so at Portsmouth. Under present circum- 
stances, however, he must use a great liberty, and request the favour of 
me to lend him a hat to wear imttead of his military cap, I gave him 
one which was in a back-room^ with some things that had not been 
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{facked up, and, having tried il on, Ms uniform appeared under bis great- 
coat, I therefore offered him a black coat that wan Iffing on a^hair^ and 
which I did not intend to. take with me; he put up his uniform in a 
towel, and shortly afterwards went away, in great apparent uneasiness of 
mirtd; and, haring asked my leave, he took the coach I came in, and 
which I had forgotten to discharge in the haste I was in; 

" I do further depose, that the above conversation is the substance of 
all that passed with Captain Berenger, which, from the circumstances 
attending it, was strongly impressed upon my mind;, that no other per- 
son in uniform was seen by me at my house on Monday, the 2l8t of 
February, though possibly other officers may have called (as many have 
done since my appointment) ; of this,, however, I cannot speak of my 
own knowledge, having been almost constantly from home arranging 
my private affairs. I have understood that many persons have called 
under the above circumstances, a9d have written notes, in the parlour^ 
and others have waited there in expectation of seeing me, and then 
gone away ; but I most positively swear that I never saw any person at 
my' house resembling the description and in the dress stated in the 
printed advertisement of the members of the Stock Exchange. 

" I further aver that I had no concern, directly or indirectly, in the 
late imposition, and that the above is all that I know relative to any 
person who came to my house in uniform on the 21st day of February^ 
before alluded to; Captain Berenger wore a grey great-coat^ a green 
uniform^ and a 7nilitary cap. 

" From the manner in which my character has been attempted to be 
defamed, it is' indispensably necessary to state, that my connection in aay 
way with the funds arose from an impression that, in the present favour- 
able aspect of affairs, it was only necessary to hold stock in order to 
become a gainer, without prejudice to any body ; that I did so openly^ 
considering it in no degree improper, far less dishonourable i that I had 
no secret information of any kind, and that,, had my expectation of \he 
success of aflairs been disappointed, I should have been the only sufferer., * 

'^ Further, I do most solemnly swear that the whole of the omnium 
on account wliich 1 possessed on the 2l8t day of February, 181,4, 
amounted to X 13^,000, \%hich I bought by Mr. Fearh (I think) on the 
12th ultimo, »t a premium of 28^; that I did not hold on that day any 
other sum on account in any other stock, directly or indirectly ; and that 
I had given orders when it was bought to dispose of it on a rise of 1 per 
cent, and it actually was sold on an average at 29^ premium, though on 
the day of the fraud it inigiit have been disposed of at 33.^. 

*' I further swear that the above is the only stock which I sold, of 
any kind, on the 31st day of Februgry, except £2000 in money, which 
I had occasion for, the profit of which was about £X0. 

^' Further, I do solemnly depose ; that 1 had no connection or dealing 
with any one save the above-cmentioned; and that X did not at any time, 
directly or indirectly, by myself or by any other, take or procure any 
office or apartment for any broker or other person, for the transaction of 
stock afiairs.. " Cochrane." 

The above affidavit was, a^we hate isaid, settled by Mr. " 
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Gumej, whom Lord Cochrane consulted in all professional 
confidence. Yet this Mr. Gumey immediately after accepted 
the retainer of, and led for the prosecution. Mr. Gumey may 
have been placed in the very invidious position he occupied, by 
the neriect or inadvertence of Lord Cochrane's solicitors. And 
as we are not aware that public notice, or private animadversion, 
were directed against Mr. Gurncy at the time, there was probably 
some good explanation of his conduct.^ But we cannot forbear 
remarking, that in advising Lord Cochrane, Mr. Gumey, as his 
counsel, either was or was not convinced of his then client^s 
veracity and innocence ; and the affidavit was settled under the 
impression that it either contained a tme or a false statement of 
his client's case. If, from his instmctions, he thought it true, it 
is difficult to reconcile with this belief, not only his fierce tone 
and positive asseverations, as counsel for the prosecution, but 
even his accepting the crown brie£ If, on the other hand, he 
thought Lord Cochrane's statement false, and derived th^t 
impression from those who instructed him, it is obvious that 
Lord Cochrane's case was wrongfully and unfairly mistrusted by 
his own legal advisers — an obviously fatal blow to a successful 
defence. This view is corroborated by his Lordship^s recorded 
protest, — that his trial had been " botched," and that cmel in- 
justice had been done him in a quarter where he had the least 
rea^n to expect it. Under whatever conviction Mr. Gumey may 
have laboured, or even if it were possible that he should have 
formed no judgment at all on the subject, it seems, without 
further explanation, to have been unfortunate, if not unfair 
(however professional etiquette may be invoked to justify the 
proceeding), that the confidential adviser of the accused should 
turn against him, and act, when the former client is on his trial, 
as counsel for the crown. This wrong or mischance, whichever 
it may have been, was, however, but one of the misfortunes of 
which Lord Cochrane declares he was the victim. He protests 

* Lord Dundooald bitterly censures Mr. Gnme/s conduct. But would such 
men as Best, Brougham, and Denman, have acquiesced quietly in the question- 
able conduct of counsel on the other side I 
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that not only had he the counsel he had consulted contending 

for his conviction, but he was tried before a prejudiced judge 

and by a partial jury, which, as was not unfrequently the case, 

was packed. In alluding to the alleged partiality of the jury who 

convicted Lord Cochrane, we must recollect that it was a Special 

Jury. This term conveys to the mind of the reader, in 1861, a 

very different impression to that it suggested in 1814, and in 

still earlier times. Dr. Johnson even has a couplet which 

represents the odium into which this tribunal had fallen in his 

days. The poet lauds the time — 

" When sterling freedom circled Alfred's throne, 
And spies and special juries werQ unknown." 

The reader of the present generation may see in a work 

published by Jeremy Bentham, in 1821 (but printed many 

years before), what our special jury system was. The book is 

entitled ^* The Elements of the Art of Packinsj, as applied to 

Special Juries, particularly in cases of Libel Law." That it was 

not earlier published arose from the fact, that the practices he 

exposed might have been employed against himself to avenge 

the unveiling of unpalatable truths. *' Under the name of a 

jury," says Bentham (page 4) — "under the name even of that 

supposed improved species of jury, a special jury^ we have, in 

fact, avowedly ••.... a standing body of assessors, 

instruments tenanted in common by the leading members of 

administration, by the judges, and by the other crown lawyers-r- 

troops enlisted, trained, and paid by the crown lawyers . . . 

tools, in effect, of the very power to which, in pretence and 

appearance, they are a check." He adds, " Package of Juries is 

now become a regular, and generally established, and generally 

diffused system^ This system he traces out and describes in 

his own quaint fashion ; but we need not follow him. Suffice it 

to say that, proud as we are of *' trial by jury" (and possibly we 

are too proud of it), it has not seldom been the tribunal by which 

injustice and cruelty have been successfully wrought, operating 

as & screen to the judge, who avoided responsibility and odium 

through the agency of a jury, repeating his verdict, and 
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obsequiously echoing his hints, or following his expressed istigges-^ 
tions. We do not know how far, on Lord Cochrane's trial, the 
jury consisted of the " packed pensioners " of the crown. They 
may have been honest men, misled in their verdict. At any 
rate, a certain Lewis Lloyd was one of them. It is, how- 
ever, quite clear that the trial ought not to have been fixed in. 
the city of London, where all the jurymen, unless they too had 
been successful in the sudden rise of the funds, would be willing 
to express their virtuous indignation at the trick by which they: 
had either lost, or had not been lucky enough to profit. More- 
over, we shall see that while the evidence for the crown — care- 
fully prepared and concocted — was not untainted, that for the 
prisoner was either in distrust of Lord Cochrane's truth, or, in 
error of judgment excluded, or imperfectly presented. The 
oppression exercised towards the defendants by Lord Ellen- 
borough, in forcing them to bring on their case when wearied 
and worn out, and at an unseemly hour of the night, while a 
corresponding advantage was conferred upon the counsel for the 
prosecution, has been pointed out by Lord Brougham more than 
once. To complete the accumulation of difficulties of which 
Lord Cochrane believed himself to be the victim, we must not 
forget to add that which he lays great stress on ; viz., that he 
was the object of vindictive hatred and terror of official and 
political persons, who had few things so much at heart as his 
defeat and ruin. 

We will now briefly advert to what took place on the trial, 
and especially to the evidence, so far as it affected Lord Coch- - 
rane, which was adduced on the trial^ on the 8th and 9th June, 
1814. The counsel for the prosecution were Mr. Gumey, Mr. 
BoUand, and Mr. Adolphus (the solicitors, Crowder, Lake, and 
Grarth) ; counsel for De Bcrenger, — Mr. Park and Mr. Eichardson 
(solicitor, Mr. Gabriel Tahouirden). The counsel for Lor J 
Cochrane, the Hon. A. C. Johnstone, and K. G. Butt, were Mr. 
Seijeant Best, Mr. Scarlett, Mr. Topping, and Mr. Brougham 
(solicitors for Lord Cochrane, — Farrer and Atkinson; for Johnstone 
and Butt, — Brundrett^ Waiiiwright, and Spinks). Counsel fcfr ^ 
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Sandom, HoUoway, and Lyte, — Serjeant Pell, Mr. O. F. Williams, 
and Mr. Denman (solicitor, Mr. Young) ; counsel for Mr. Eae, — 
Mr. Alley (solicitor, Mr. Twynam). Both brandies of the profes- 
sion, it would therefore appear, were well represented ; Mr. 
Gurney, who bad gained considerable reputation as a criminal 
lawyer, led, as already mentioned, and for his opening speech 
he deserves great credit, so far as clearness, force, and selection 
of language are concerned. We are informed by those who * 
were present at the trial, that Lord EUenborough admitted him 
to conduct the case iintMn the bar, thus according to him the 
privilege of king's counsel. What w^re the grounds for such 
partiality we do not know, but it seemed to some to give a 
colour to the subsequent proceedings on the trial. 

The case against Lord Cochrane embraced, first, his admis- 
sions ; and, secondly, evidence in contradiction to his affidavit, 
and in crimination of himself. 

The admissions of Lord Cochrane were the chief evidence 
against him. Thus, he had admitted in his affidavit that De 
Berenger had been with him on the 21st February, though in 
such a dress as need not and did not excite his suspicion or 
curiosity. The latter point was immediately seized on by the 
prosecution, to Lord Cochrane^s detriment. In quoting that 
part of the affidavit which alleges that *' Captain Berenger wore 
a grey great-coat, a ffreen uniform, and a military cap,'' Mr. 
Gurney said, '^ I will prove to you that the uniform was scarlety 
that it was embroidered with gold, and that there was a star on 
the breast." The witnesses called on to establish these contra- 
dictions (which were curiously enough the main point in the case) 
were the postboys who drove De Berenger, the waterman, and 
the hackney-coach driven But the evidence of the two last is 
that only which is important. The examination of the waterman 
(by name William Bartholomew, and consequently called Bob; 
was as follows : — 

*' Q. How was that gentleman (De Berenger) dressed ? A. He 
had got a kind of brown cap on, and a dark drab military sort 
of coat^— Q. Was there any thing round the cap? -4. There 
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was a sort of band or something round the cap. — Q. What had 
he under his military great-coat ? A. A scarlet coat. — Q. Did 
you see any thing on the scarlet coat? A. I only took notice 
of the lace upon it. — Q. Where did that gentleman order the 
coach to Jrive to? A. Up to Grosvenor Square.'* 

William Crane was the hackney-coach driver. He ^^ drove 
No. 890 ; remembered taking De Berenger from Marsh Gate to 
Grosvenor Square. 

*^ The gentleman gave me four shillings before he went in, and 
I said I hoped he would give me another shilling. He took out 
a bit of a portmanteau that he had, and a sword, and went in, 
and came out into the passage, and gave me another shilling." 
Q. " What sort of a portmanteau was it f " A. " A small leather 
one, big enough to wrap a coat in.'' 

On cross-examination, Crane again swore that his " fare " had 
a red coat underneath his great-coat ; but his opportunities of 
seeing seem to have been very Kmited, only when he was paid 
his money. 

The mode in which the evidence as to this scarlet coat was 
met at the trial, was certainly most unfortunate, whatever coun- 
sel's excuse might be. " Gentlemen," says Serjeant Best, ^* it has 
been said that the affidavit is false in this ; that it states that 
Mr. De Berenger, when he came to Lord Cochrane's, had on a 
green coat, whereas it is proved by several witnesses that he had 
on a red one ; but let me suppose that the account as to the 
colour of the coat is true, and that Lord Cochrane's account is 
incorrect Should such a mistake — for it is impossible that it 
can be any thing but a mistake — weaken the credit due to Lord 
Cochrane ? men do not commit crimes unless impelled to the 
commission of such by some strong motive. What object 
could Lord Cochrane possibly have for stating that this gentle- 
man came in one coloured coat rather than another?*' [Surely 
a very weak question for the Serjeant to put] " Gentlemen, / 
think I can account for the mistake ; my Lord Cochrane made 
this aflSdavit a great many days, I think some weeks, after the 
transaction had taken place ; '^ and then he suggests as an ex- 
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planatlon, that Lord Cochrane was accustomed to see De 
Berenger in the green uniform of Lord Yarmouth's riflemen, and 
'^ there being nothing to fix on his lordship's mind the colour of 
the uniform" on this particular occasion, Lord Cochrane believed 
it to be green. This was, indeed, a most lame and damning 
defence, enough to ruin Lord Cochrane's credit upon the affidavit 
he had sworn, and to excite his indignation, he having given 
positive instructions to call his servant to prove the point, upon 
which it was obvious his acquittal or conviction depended. 
Such, however, was the defence of Lord Cochrane's own counsel, 
and Mr. Gurney was quick enough to perceive, and use this 
blunder of the defence. He says :— • 

" Lord Cochrane puts De Berenger in a grey military great-coat, a 
green uniform, and a fur cap. I have proved that the uniform he wore 
was red. My learned friend, Mr. Serjeant Best, felt the strength of the 
evidence for the prosecution upon that,' and he endeavoured to answer 
it by a very strange observation. 'Why,' says he, 'consider, Lord 
Cochrane had been accustomed to see Mr. De Berenger in green ; he 
did not make his affidavit till nearly three iveeks afterwards, and how 
very easily he might confound the green in which he ordinarily saw 
him, with the red, in which he saw him on that day, and on that day 
only?' Now, if I wanted to show how it was impossible for a man to 
make a mistake as to the colour of the coat in which he had seen 
another, I should select the instance in which he had seen that other in 
a peculiar dress but for once. 

" But, gentlemen, my learned friend had to account for more than 
the red coat It is not a plain red coat; it is a scarlet military uniform, 
the uniform of an aide-de-camp ; and on the breast there is that star 
which you have seen ; and suspended from his neck there is the medal- 
lion. Lord Cochrane is a man of rank, not unacquainted with the dis- 
tinction of a star. If he was not in the secret of De Berenger's dress, 
he must have had curiosity upon the subject ; and I beg to ask, what is 
to be said for Lord Cochrane, seeing De Berenger in that scarlet uniform, 
with the star on his breast, and that medaUion ' suspended from his 
neck, swearing that the uniform was green, and that he lent De Berenger 
a black coat, because he coul4 not wait on Lord Yarmouth in that green 
uniform, which you will recollect was the uniform of Lord Yarmouth's 

^ The evidence does not read very strong, but then Serjeant Best clearly 
did not attempt to attack it seriously, giving, in fact, credit to the witnesses, 
who may have been partly correct, and according to whom De Berenger 
changed his coat in the post*cbaise or hackney-coach. 

' No one, in point of fact, pretended to have seen the medal or star after 
De Berenger had left Dover* The wearing of this is assumed both by Mr. 
Gurney and the judge. 



216 The Trial of Lord Cochrane, 

corps, m which, Lord Yarmouth has told yon, it would have bcea mw^ 
military to have waited upon him than in atiy other dress." 

This reply to Serjeant Best's admission was inevitable and 
damning. But why did Serjeant Best thus lay himself open to 
the prosecution ? Why disavow Lord Cochrane's own state* 
ment in his affidavit I The answer is, the learned counsel for 
the defence were not only carelessly and imperfectly instructed, 
but their briefs on this important point gave them false infor- 
mation. Defendant's case was, as it seems to us, badly got up 
generally ; but on this most important particular, where it was 
obvious that the veracity of their own client was at stake, and 
as to which an attorney with ordinary sagacity, and the common 
experience of life, would have perceived the true explanation, 
and have spent on establishing it all his resources, the un-^ 
fortunate Lord Cochrane's case was cruelly abandoned, and 
himself disgracefully sacrificed. On the part of the solicitors it 
was attempted to be shown that the brief, with its fatal admis- 
sions and proofs, was read to Lord Cochrane, and approved of 
by him. It is clear to us, however, that Lord Cochrane is cor-* 
rect when he says that his attention was not directed to the 
great discrepancy in question ; and even had the brief been read 
over to him, it does not exculpate the attorneys, who, in protect- 
ing their client's interest, should have exercised such vigilance 
as would have saved them from falling into the fatal error. 
To retort on Lord Cochrane that he was negligent in his own 
case is no justification, though it is perfectly true.^ 

Having thus disposed of the dress, the most important fact in 

dispute so far as it tended to criminate Lord Cochrane, we may 

briefly refer to two other points of moment in the evidence j 

the^r*^ is the fact that Lord Cochrane speculated in the fiinds, 

and sold out at a profit on the occasion of the rise on the funds 

consequent on the false news passed on to the Stock Exchange ; 

■ Lord Yarmouth's evideace shows that there was some red or scarlet on 
the collar and cape of the uniform of his corps. It is supposed that Lord» 
Cochrane's perjured witnesses could not swear that there was no red visible^ 
for some glimpses of that colour might have met their eye. If on this ac- 
count the defendant's solicitors feared to call witnesses, it confirms Lord, 
Cochrane's complaint of their ** botching " the case. ■ ' 
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tiie second ia }m conneclioa \with the notes traced to De 
Berenger on the day of the fraud. 

With regard to the sale of Lord Cochrane's ,£'139,000 
'^ omnium " on this day, it will be observed that he had gone 
in to the speculation for a rise, and had given directions to take 
a profit of one per cent, whenever it should occur ; and it was 
very fairly argued, that of his being content with this moderate 
profit was incompatible with his connivance with the fraud, as 
he would then have waited before he sold till they rose to that 
much higher pointj to which in fact they did rise, and at which 
Cochrane Johnstone sold some of his omnium^ viz., at the high 
rate of SOg. Although £139,000 omnium ^ sounds a large sum, 
yet Lord Cochrane's profits by that particular day's sale were 
alleged to be only £2670, while Mr. C. Johnstone's were £4931, 
5s., and Mr. Butt's £3048, lis., about £10,000 in all, and the 
defendants' calculation shows the profit was yet smaller. But 
the prosecution replied that it showed little confidence of these 
speculators in the truth of the report, that they should not 
wait for the much higher prices which would be obtained if 
it were true. Neither argument, however, is of much weight. 
The ^^ speculation " of Lord Cochrane, however it jnay be de- 
nounced as *' gambling," was so general in that day, when every 
body had a little omnium, that it would be absurd to attach 
importance to the fact. 

The other point which was depended on by the prosecution 
respected the bank-notes which De Berenger had passed, and 
which had formerly been in Lord Cochrane's hands ; though the 
fact was useful for the purpose of imputing additional suspicion 
into the case, yet it was capable of, and it received, satisfactory 
explanation. The notes in question had indeed passed, but not 
direct, from Lord Cochrane, and had reached De Berenger on 
account of another party. Had Lord Cochrane's defence been 
severed from that of the other defendants, he would have been 

* " Omnium " was what we perhaps might now term scrip oertiiioate for^ 
govermen't loans — a, voucher, in fact, for a certain amount of mixed stock, con-j 
sols and reduced. 
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held perfectly exculpated from the charge which the possession 
of these notes involved ; viz., that of having given money to 
De Berenger in reward for his participation and agency in the 
fraud .^ 

It was late in the evening of the first day of the trial (8th 
June) when the case for the prosecution was closed, the de- 
fendants' counsel then applied for an adjournment ; Lord EUen- 
borough refused, saying — ** There are several gentlemen attending 
as witnesses who I find cannot, without the greatest public 
inconvenience, attend to-morrow." This was a most inadequate 
reason to offer on such a trial, Mr. Park, as well as Serjeant 
Best, remonstrated, but in vain; Lord Ellenborough jokingly 
saying that Mr. Giirney would not have the advantage of a 
fresh day to reply, because " the sun will be up almost before 
we can adjourn," adding, " I will sit through it rather than that/' 
This was on every ground unfair; because the counsel were 
utterly worn out. It interfered also with the chance of recti- 
fying the errors which had been made, and the proper shaping 
of the case for the defence. Mr. Park began by saying — " It is 
now sixteen hours and a half since I left my dwelling," and that 
fatigue was pressing heavily on him and the jury. But Lord 
Ellenborough was still inexorable. Serjeant Pell having con- 
cluded his speech, and " it being now three o^ clock on Thursday 
morning^ the court adjourned till ten o'clock^ — (Report, p. 333.) 

The trial was then resumed, evidence was called, Mr. Gumey 
had the advantage of his reply, and Lord Ellenborough summed 
up. It is evident he summed up strongly against the defen- 
dants ; Mr. Brougham, indeed, sent out a warning memorandun; 
to Lord Cochrane that it was going against him.* The jury 
retired at ten minutes to six, returned at twenty minutes to 
nine, and found all the defendants Guilty. 

The conduct of Lord Ellenborough on this and other trials 
where his political prejudices were excited, though no doubt open 

^ This may be seen by the evidence of Lance and others ; and see pp. 260 
and 261 of the short-hand writer's "Report," for the short explanation 
offered by Serjeant Best. 

* " Autobiograpliy,'* App. 
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to remark, does not merit the attacks wbich Lord Dundonald 
hazards in his volumes. That Lord EUenborough believed 
Lord Cochrane was guilty, and therefore so directed the jury, 
onght to be heartily conceded. That he was, from his political 
bias and personal character, too ready to believe Lord Cochrane 
guilty, too easily persuaded by the evidence adduced, and too 
vehement in insisting on this conclusion of his own mind, are 
also facts apparent on a candid perusal of the proceedings. 
On this subject we have the testimony of Lord Brougham, who, 
however, does not even attach to the great judge blame for par- 
ticular one-sidedness on the trial. This testimony is the more 
to be valued as impartial, as he was counsel on the part of the 
defence ; and it is notorious that, as regards Lord Cochrane's 
guilt, whatever others may have believed. Lord Brougham held, 
from the first consideration of the case, and down to the present 
moment holds, that Lord Cochrane was wrongfully convicted. 
With regard to Lord EUenborough's conduct, Lord Brougham 
thus testifies : — 

^< On the bench, it is not to be denied that Lord EUenborough occa- 
sionally sufifered the strength of his political feelings to break forth, and 
to influence the tone and temper of his observations. That he ever, 
upon any one occasion, knowingly deviated one hair's-breadth from 
justice in the discharge of his office, is wholly untrue. The case which 
gave rise to the greatest comment, and even led to a senseless show of 
impeachment, was Lord Cochrane's ; but I have the best reason to know 
that all who assisted at this trial were in truth convinced of the purity 
with which the judicial duties were discharged, and the equality with 
which justice was administered. Lord EUenborough was not one of 
those judges who, in directing the jury, merely read over their notes, and 
let them guess at the opinions they have formed ; leaving them without 
any help or recommendation to form their own judgments. Upon each 
ease that came before him he had an opinion; and, while he leflk 
the decision with the jury, he intimated how he thought himself. This 
manner of performing the office of judge is now generally followed, and 
most commonly approved. It was the course taken by this great judge 
in trying Lord Cochrane and his aUeged associates ; but if any of those 
who attacked him for it had been present at the trial of the case which 
stood immediately before it or after it on the paper, he would have found 
Lord EUlenborough trying that case in the self-same way — ^it being an 
action upon a bill of exchange, or for goods sold and, delivered. 

" I must, however, be here distinctly understood to deny the accuracy 
of the opinion which Lord EUenborough appears to have formed in this 

VOL. X. NO. XX. R 
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ca«€, and deeply to lament the verdict of guilty which the jury returned^^ 
after three hours' consulting and hesitation. If Lord Cochrane was at 
all aware of his uncle, Mr. Cochrane Johnstone's proceedings, it was 

the whole extent of his privity to the fact As regarded 

the Lord Chief Justice's conduct at the trial, none of us entertained any 
douht that he had acted impartially according to his conscience, and 
had tried it as he would have tried any other cause in which neither 
political nor personal feelings could have interfered Our only complaint 
was his lordship's refusal to adjourn after the prosecutor's case closed, 
and his requiring us to enter upon our defence at so late an hour, past 
nine o'clock, that the adjournment took place at midnight, and before 
we called our witnesses. Of course I speak of the trial at Guildhall 
only. Lord Ellen borough was efj[ually to blame with his brethren in 
the Court of King's Bench for that most cruel and unjustifiable sentence, 
which at once secured Lord Cochrane's re-ekction for Westminster when 
the Commons expelled him upon his conviction, and aboUshed for ever 
the punishment of the pillory in all but one excepted case, perjury; in 
which also it has practically ceased to defile and disgrace our criminal 
jurisprudence." — (Vide Sketch of Lord Ellenborough in "The Eminent 
Statesmen in Time of Gea 111") 

Granting, kowever, with Lord Brougham, that no particular 
and intentional lack of impartiality existed on the part of Lord 
Ellenborough at Guildhall, nor even in his subsequent judicial 
acts in refusing a new triid, on the ground that all the defen- 
dants were not present to move, still, in afterwards passing on 
Lord Cochrane a ^^most cruel and unjustifiable sentence,''^ 
Lord Ellenborough indicated too clearly the tendency of his 
feelings, and how unfortunate it was that Lord Cochrane should 
have fallen into his hands. 

In justification of our view of the matter, we purpose presently 
to give a few characteristic extracts from Lord EUenborough's 
summing up ; the style of which, to those now accustomed to 
listen to the present race of judges, will appear, we think, im- 
perious and dogmatic. Lord Dundonald has naturally enough, 
but by far too fiercely, attacked Lord Ellenborough for his sum- 
ming up, and has unadvisedly enough called in aid of his view, 
certain extracts from Lord Ccwnphell's (so-called) "Lives of the 
Chief-Justices," and we must, therefore, imfortunately refer to 
this book also. 

1 Lord Brougham's Statesmen, p. 194. In 1833, the govemment of which 
Lord Brougham was a member, restored Lord Cochrane to his rank in the 
navy. 



The IHalcfLard Cochrane. 221 

' We say "unfortunately" Lord Gampbell't book must be 

referred to, inasmuch as it is distasteful to ub to apend remarks 

on volumes whieb^ from their invariaUe lack of veracity^ and 

literary merits, are contemptible; yet whicbj owing to their 

natural vulgarity and acquired cireulating^library style, have 

attained to a kind of popularity. Moreover, Lord Campbell, from 

having obtruded himsdf into an interesting field of literature, 

comes across our path too often, and invariably provokes the 

identical criticism — viz., that his facts and opinions are alike 

untrustworthy, and that his anecdotes, either as regards taste 

or any other merit, are not worth tdling or inventing. 

As L<Mrd Dundonald, however, has quoted Lord Campbell on 

account of the aspersions upon Lord Ellenborongh, in which our 

biographical judge has indulged, we must follow him for a few 

moments. Of course Lord Dundomdd has to correct, in foot-notes, 

the authority he cites as he goes along. But these are corrections 

of errors trifling compared with that impudent and claptrap 

fabrication of Lord Campbell's, in his life of Lord Ellenborough, 

in which it is stated that remorse for his misconduct on the 

bench tended to kill him. " Lord Cochrane's trial," says this 

^lqi;ant and authentic biographer, ^^ drew upon the diief-^ustice 

a considerate degree of public obloquy, and, causing very uneasy 

refledions in his own mindy (!) was supposed to have hastened 

his end,'^ — (Vol. iiL p. 61.) Again, in a truly Campbellian 

attempt at the picturesque, he tells how Lord Ellenborough was 

^' ptoportionably blamed, not only by the vulgar *' (as to which 

Lord Campbell perhaps may be allowed to be heard), "but by 

men of education on both sides in politics ; and he found, upon 

entering society, and appearing in the House of LordSy that he 

was looked upon coldly. Having now some misgivings himself 

as to the propriety of his conduct in the affiEiir, he became very 

• ^ "Who could be the authority for thiit anecdote of Lord Campbell's?" was 
asked by a lawyer, "when one of the numerous stale jests in Lord Campbell's 

work was alluded to — " Oh !" said he, "it was a distortion of one of old *8 

lies : the Chief Justice is very fond of relying upon him/* However, the 
*^ Lives" in question are invaluable lo those pests of legal and general society, 
who retail professional jokes without caHng to whom they attach or should 
be imputed — or whether they are appropriate or pointless, in or out of season. 
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wretched. It was said that these matters preyed deeply on 
Lord Ellenborough's mind, and affected his health. Thencefor-* 
ward he certainly seemed to have lost his gaiety of heart, for 
which he had been formerly remarkable." 

Now all this is sheer nonsense, as weU as gratuitous invention ; 
and, had Lord Campbell been inclined to ascertain the truth, he 
could have done so well enough. Lord EUenborough obviously 
was satisfied with the verdict, and with the share he had in 
eliciting it, and had no opportunity, so far as Lord Campbell 
could know, for reviewing it, or misdoubting its soundness. Nor 
did public opinion, in Lord Ellenborough's time, universally 
reverse the verdict, though it did reprehend the sentence, which 
was really the main cause of the reaction which eventually took 
place — naturally enough — in the popular belief of Lord Coch- 
rane's innocence. Nay, we venture to affirm, that among those 
who are old enough to remember the proceedings on the prose- 
cution, there are not a few even now (unless they have studied 
the evidence now contained in the " Autobiography of a Sea- 
man," and the Appendices) who remain under the impression 
that Lord Cochrane was, ^* somehow or other," awkwardly 
mixed up in the Stock Exchange scheme, and that all the suspi- 
cious circumstances were never quite cleared up. The majority, 
better informed it is true, and those not pledged by party or 
induced by personal hatred, came, we believe, in the course of 
time, to give credit to the affidavit of Lord Cochrane, rather than 
to the defence set up for him on his trial by his lawyers. Still 
there is not the shadow of a pretence for Lord Campbell's saying, 
that any opinion which people held on the subject affected Lord 
EUenborough, or that his conduct on the trial weighed upon his 
spirits and depressed his health* 

If, moreover. Lord EUenborough had suffered so poignantly, as 
Lord Campbell represents, from remorse, he must have recovered 
himself wonderfully. Three years afterwards, in the autumn of 
1817, he was in Paris, enjoying better hesdth and spirits than 
falls to the lot of most men of his age. There, as we have often 
heard, were also Copley, Brougham, and Denman; men who 
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could value, at the true worth, the noble character of their 
eminent friend, and whom he also appreciated. They never 
discovered, that we ever heard of, nor did any gentleman who 
had the pleasure of Lord EUenborough's friendship, the secret 
worm which, according to the tattle we have quoted, was eating 
like a canker into his souL Lord Dundonald exhibits, as we 
have said, excessive bitterness towards the judge, whom he 
believed had injured him, and this must have blinded him to the 
error he was committing in citing, in this instance. Lord Camp- 
bell's spurious twaddle. 

Let us now quote a few specimens of Lord Ellenborough'& 
smnming-up from the **^Times*' report.^ We may take first, 
for example, the passage where he told the jury it was proved 
that De Berenger had stripped off the aide^e-camp's scarlet 
clothes "in Lord Cochrane's house;" and that the star and 
medal, and other ornaments which De Berenger had worn as 
part of his disguise (and which afterwards were found, tied up all 
together, in the Thames, by a dredger)' formed also a portion of 
the dress which De Berenger wore in Lord Cochrane's presence. 

"Having," says Lord EUenborough, "hunted down the game^ 
the prosecutors showed what became of the skin ; and it was a 
very material fact that the defendant, De Berenger, stripped 
himself at Lord Cochrane's. He pulled his scarlet uniform off 
there ; and, if the circumstance of its not being green, did not 
excite Lord Cochrane's suspicion, what did he think of the star 
and the medal ? It became him, on discovering this, as an oflScer 
and a gentleman, to communicate his suspicions of these circum- 
stances. Did he not ask De Berenger where he had been in 
this masquerade dress T It is for the jury to say whether Lord 
Cochrane did not know where he had been. This was not the 



^ We agree with Lord Bnndonald, that there is a vra\$emllcaiee about the 
" Times *' report which the " revised " report lacks, but we do not say with 
him that the latter was cooked, 

* It was with reference to this discovery of the dress that Lord EUenborongh 
expressed himself, '* You have before had the animal hunted home, and now you 
have his skin ;'' and the judge, on this occasion, very unreasonably tried to 
connect this disposal of the clothes with Lord Cochrane. 
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dress of a sharpshooter, but of a mountebank. He came be/ore 
Lord Cochrane fully blazoned in the costume of his crimeT Of 
this passage Lord Dnndonald complains, as in every sentence 
affirming positively his guilt. But, positive and pointed as it is, 
it is little more (except in its tone) than what Lord Cochrane's 
legal advisers and advocates had permitted to be received, if 
they did not themselves propound, as evidence. 

There is^ again, another passage where LcNrd Ellenborough 
himself suggests, acutely enough^ the explanatum of the eontrar 
diction between Lord Cochrane's affidavit and the evidence as 
to the dress, but it is suggested only to be dogmatically repu- 
diated. ^De Berenger/' says he, ^^mvst have had that dress 
with him, whatever it was in which he had come in the coach, 
and it does not appear that he had any means of shifting himself.^ 
No means in an old-fiishioned hackney-coach ! Why, in such a 
vehicle a party of modem ladies might ^ shift " their crinolines 
in comfort ; and there is every probability that De Berenger for 
the purpose did avail himself o£ the hackney-coach, having, as is 
proved, a portmanteau with him^ unless, indeed, he had effected 
the change^ which was ahnost as emyy in the post-chaide* We 
do not therefore see, we may (^eirve en passanty that it was 
necessary to bhdcen the poor " jarvc/s " character, as Lord 
Dundonald has done,, except for the purpose of showing that 
Lord Cocl»rane's case was abominabfy got up as ^regards the 
material for cross-exammation. Crane, the hackney-coachman, 
was, it a^)pears, a convicted fdon ; and indeed we have heard 
most hackaey-coaehnien were so in those days. It is alleged 
also that he was weU rewarded for his evidence, and was prepared 
to have earned his money by still better evidence if it bad been 
desired. All this may be true (and it spears indeed is true), 
and it displays the animus of the prosecution ; but it cannot 
influence our judgment of Lord EHenborough, for in Ifcis respect 
we must consider only how he presented the evidence actually 
brought forward to the jury, and the form it naturally asmimed 
to hifr mind and that of the jury. 

Let the reader peruse the following passage in connection 
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with the evidence given and received, and he will clearly see 
wherein the eumming-up is open to fair criticism : — 

^* If De Berenger put that uniform in a towel, he must have pulled 
it off his baek, for it was on his back before, and then Lord Cochrane^ 
one would think, must have seen him do it. What business had this man 
with a red aide^de-eamp's uniform ? he had no business to wear any such 
garb ; he was almost as much out of his proper character as I should be, 
if I appeared habited in the particular dress and professional habits. of! an 
officer or a clergyman ; but it does not rest there, for he himself lends ta 
this person the immediate means of his concetdraent-r-he lets him have a 
hat instead of his lact'd cap ; and what had such a cap to do with a 
sharpshooter's uniform ? Upon seeing him appear habited^ as all the 
witnesses represent him to have been in his way from Dover to Gxeen 
Street, Grosvenor Square, would not any one who had known befori^ 
have immediately exclaimed — Where have you been, and what mischief 
bare you been doing in this masquerade dress ? I,t is for you, gentle- 
men, to say, whether it is possible he should not know that a man, 
coming so disguised and so habited, if he appeared before him so habited, 
came upon some dishonest errand ; and whether it is to be conceived a 
person should so present himself to a, person who did not know what 
that dishonest errand was, and that it was the very dishonest errand 
upon which he had been so recently engaged, and which he is found to> 
be executing, in the spreading of false intelligence for th^ purpose o£ 
elevating the funds, if he actually appeared to Lord Cochrane, stripped 
of his great- coat, and with that red coat and aide-de-camp's uniform,, 
star, and order, which have been represented to you, he appeared before 
him rather in the habit of a mountebank than in his proper uniform of 
a sharpshooter ? * ♦ * supposing De Berenger to have appeared 
in any disguise, it is the conduct of an accomplice to assist him in 
getting rid of his disguise — to let a man pull off, at his hotse, the dress in 
which (if all these witnesses do not tell you falsely) he had been com- 
mitting this offence, and which had been worn down to the moment of 
his entering tiie house ; namely^ the star, a red coat, and appendant order 
of masonry, seems wholly inconsistent with the conduct of an innocent 
and honest man, for, if he appesu-ed in such an habit, he must haye 
appeared, to any rational person, fully blazornBd in the costume of thai 
or of sm^iB other crimfi which was to be effected under an assumed dresg^ 
and by means of fraud and imposition." ^ 

In these passages (and we could easily multiply them) thero^ 

is no doubt a pungency,, vigour, and a pertinacity which belong 

to the summing-up of a powerful mind and strong wilL But it 

is not fairly open to Lord Dundonald's or Lord Campbeirs critic 

cism. Better by far such manly expressions of opinion Qn tho 

* The passage is from Chimey's revised Report. The Timtt, makes it much 
stroDger, excluding all the hypothetical terms ; thus, the Timet (most likely 
rightly) makes htm say, ^ he must have appeared blazoned,'' &c.; no ** ^« " 
.appear in the newspaper report. 
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bench, than the wheedUng, canny, obsequious attempts at direct- 
ing verdicts, which we have seen practised since Lord Ellen- 
borough ceased to be chief of the Queen's Bench. 

The fatal cause of the miscarriage of justice in this trial, as 
we have already shown, was negligence in the defence. 

First, Lord Cochrane admits candidly that he did neglect to 
take the necessary steps to clear himself. He was self-confident, 
and towards his adversaries contemptuous, and he probably 
embarrassed and bothered his attorneys frightfully. 

Secondly,, his attorneys committed most grave and positive 
errors, aiyl omitted most obvious precautions. They and Lord 
Cochrane are at issue upon the question of their misconduct ; and 
as it affects the whole question in dispute, and is the vital point, 
we must say, we have no doubt, that foolish as it was of Lord 
Cochrane not to personally superintend his defence, yet his pro- 
fessional advisers ought to have protected him even against him- 
self, and at least to have regarded his instructions when his 
personal honour was concerned, which he alleges they did not 
do. There are two documents relating to this dispute between 
client and solicitor given^in the appendix. One is the address 
to the electors of Westminster ; the other i^ a set of questions 
addressed to Farrer & Co., and answered by Mr. Piurkinson. 
The first is as follows : — 

**T0 THE ELECTORS OF WESTMINSTER. 

" KiNQ^s Bench, Avgmt 10, 1814. 
*' In the conrse of the Solicitor-generars speech 



(in the House of Commons) he asserted that, in my defence, I had mis- 
stated the circumstances of the transaction, and had charged my solicitors 
with a gross dereliction of duty. I shall show that I have neither mis- 
stated circumstances, nor made any unfounded accusation. He further 
asserted that he would take upon himself to say that the brief had been 
drawn up from my own instructions. The fact is, I have never denied 
that I gave instructions for the brief. It is true, however, that I gave 
no specific instructions to counsel, and attended no consultation ; but 
it is obvious that, without some instructions or some information from 
me to my solicitors, there could have been no brief at all. My solicitors 
themselves applied to me for written instructions, and I, of course, 
furnished them with such particulars as occurred to me on the subject, 
which are written on one sheet of paper, and might have been written 
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6n one page. This paper is indorsed by my solicitors, * Lord Cochraiie's 
Minutes of Case,' and may be seen in my possession. 

" I apprehend that it was the duty of my solicitors to have sent me 
a copy of the brief, which, however, they did not; and I repeat that, 
previous to the trial^ I never read it. It appears that they particularly 
called my attention to an unimportant circumstance which they had 
inserted in the brief, or the examinations attached, in consequence of 
an erroneous communication from my servant, who had confounded the 
circumstances of two different occurrences. This was the ' one particular ' 
which the Solicitor- general says that I myself corrected. I admitted 
that this error was expunged by my authority, and opposite the four 
lines which contained it, is written, *• Eead this to Lord Cochrane,' which 
I think is an argument that the greater part of the brief wa3 not read to 
me ; particularly as there are twelve lines expunged in another place, 
opposite which my name does not appear. My solicitors, however, 
assert, that though I did not read the brief myself, they read the greater 
part of it to me ; and on their assertion I will admit that they £d so, 
though I have no recollection of the fact. But if it could be shown 
that they drew my attention to every line of the brief, except only to 
that one most important point, the description of De Berenger's dress, 
which immediately follows the four lines expunged, I still think that 
they were guilty of very reprehensible negligence. In my affidavit, 
which was before them, and was introduced into the brief, the coat worn 
by De Berenger is sworn to have been green; and in the examinations 
attached to the brief it is stated to have been red. It is impossible that 
this most important difference could have escaped their observation, and 
yet it is true that they never called my attention to it. I may affirm, 
without fear of being again contradicted, that I did not know that the 
dress of De Berenger, which I had sworn to be green, was in any part 
of the brief, much less in the examinations of my servants, described to 
be red ; because it is impossible, unless I had been absolutely insane, that 
I should not only have been satisfied with a brief which authorized my 
counsel to contradict my own affidavit, but have been anxious ta send 
my servants into court to give evidence against me I 

** If my solicitors actually read this part of the brief to me, it was 
obvious that I was not giving that attention which a man conscious of 
guilt naturally would have given. The word * red,' if I had heard it, 
must have instantly excited my particular notice. But * if the difference 
between red and green escaped my observation,' what did my solicitors 
^ think' of it? My accusers chiefly depended for my conviction on 
proving that De Berenger appeared before me in the red coat in which 
he commtted the fraud. Is it possible that one of my solicitors should 
have read it to me and not have said, ' You observe. Lord Cochrane, 
that this is contradictory to your affidavit ? ' To have read it to me 
without a pause, and have suffered it to pass without observation, is, I 
think, as negligent as not to have read it at all, and is wholly irreconcil- 
able with the assertion of Mr. Abercrombie, that both parts of the brief 
were read over to me with the utmost care." 

The other paper (** Autobiography," Appendix VIII.) con- 
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sists of a series of questions addressed to Farrer & Ca, with the 
object of criminating them for their management of his case,^ 
The attorneys reply, that they object to answer "any more 
abstract or partial questions," and beg to enclose their " bill, in 
which you will find most of the facts to which your questions 
relate stated as they occurred." We wish that Lord DundonsJd 
had printed this bill ; it would have thrown light upon the case; 
and, even if the story it contained was one bearing against his 
innocence, it would not have been very material testimony 
against him, if, as we have assumed, his attorneys had formed 
improperly an unfavourable opinion of his defence, and by their 
bill justified rather than condemned the verdict 

We must now close our account of the evidence and manage- 
ment of this cause cdl^bre. Most of the eminent men who bore 
a prominent part in Guildhall on those memorable days of 
June are passed a,way. Gumey, like a miniature eagle, con- 
ducting, perhaps with over-zeal, the prosecution ; Adolphus, with 
bis astuteness, skill, and unscrupulousness, invaluable in trans- 
forming, with OW Bailey arts and rudeness, suspicion into con- 
viction ; Best and Park, eminent and accomplished advocates ; 
Pell and Tojq)ing, now only names seen in the Reports, or 
remembered perhaps by a few old men ; Denman, the most 
high-minded of lawyers and generous of men; and Scarlett, 
BoUand, and Richardson — having each received his professional 
preferment, honour, and reward, have vanished into the 
land of shadows. There yet r^mwis to U3 Brougham, con- 
spicuous then for those qualities which in that generaticm 
made him the pride of the bar, and which now place his name 
in the foremost rank of legislators and philanthropists*. 

There is but little to add to the account we have given of the 
.triaU On the 14th June, Lord Cochrane moved for f^. new trial,, 
which was refused, on the ground that the other connected de-t 

^ Amongst other questions^ lie adcs — ** Bid I ever attend any coBsnltatton ^ 
Was not my defence mixed up with Mr. Johnstone's, coBtrary to my erdera t' 
And did you inform me that Mr. Jphnstone's Qounsely apd &ot my own, was 
to plead my cause V* 
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fendanta were not in court.^ Such was the rule of law, although 
Lord Campbell in his candid criticism says, " it is palpably con- 
trary to the first principles of justice, and ought immediately to 
have been revised," It had, however^ been a{)plied in the same 
court an hour before (in Askew*s case ^). The rule was well con- 
sidered in iJ. v. Teai (11 East 306), before Lord Ellenborough 
(anno 1809), and the reasons in support of it, as well as those 
against it, are cogent Practically, in Teal's case, as in Lord 
Cochrane's, 7i,o hairdship was suffered through the rule, for the 
court in the former case heai:d the argumeota of counsel on the 
reading of the report, and would have then granted a new trial 
had justice required it ; and in Lord Cochrane's case the Hke 
opportunity was. offered him, aa we shall see, to impugn the 
verdict, and he accepted it and &iled. 

This opportunity occurred on the 20th June. Ourney having 
moved for the judgment of the court,* Serjeant Beet appeared 
to move in arrest of judgment on behalf of Butt.* He took 
only technical grounds ; among otheii^, that 7io evidence was 
offered that England and her allies were at war with France, 
but these objections were overruled. Lord Cochrane did not 
move in arrest of judgment ; but the court, on Lord Ellen- 
borough i;eading the ijeport of the evidence, heard him on the 
question of a new tidal. 

Oi* this occasion Lord Cochieane spoke as to his connection 
with Mr. Johnstone and Mr. Butt. *^ I am willing to hope they 
are guiltless," said he ; " but be they guilty or innocent, I must 
keep myself wholly unconnected with those whose innocence 
cannot be so clear to me as my own. Well had it been for me 
if I had made this distinction sooner ! " He then gave his ex- 
planaitions of many circumstances which had, and proffered 

'aM.&Sel. 10. 

» Id. p. 9i See Sing. v. Caudweil, 17 Q. B. 503, before Lord Campbell, C. J. 
*(1S51), when the judge admitted the rule, but saying he thought it hard* See 
also Archb. P. C, p. 135. 

* Cochrane, Johnstone, and M'Bae were absent, the others appeared. 

* Lord Dundonald protests that this defendant was as innocent as himself; 
but we do not enter upon the question here. 
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evidence of what had not, been proved at the trial. But the 

court, on principle, refused to hear the aflSdavits of Lord Coch- 

rane's servants, who were not called, because they might have 

been, and were not called • On this, Ourney said, truly enough, 

" These affidavits were printed in Mr. Butt's pamphlet, so the 

counsel knew of them, and judged it wiser not to risk their 

evidence in open court." This was a fair argument, and it was 

useless for Lord Cochrane to declare that it arose " from an error 

in the brief," and was not his fault. The next morning, 21st 

June, Mr. Justice Le Blanc pronounced the sentence of the 

court upon the defendants. He went over the whole ground ; 

and then, to the shame of the court which permitted it, and the 

chief who is responsible for it, delivered the following sentence, 

viz. : — 

" That you, Sir Thomas Cochrane, otherwise called Lord Cochrane, 
and jou,'E;ichard Grathome Butt, do severallj paj to the king a fine of 
one thousand pounds each ; that you, John Peter HoUoway, the third 
person who was to be benefited by this conspiracy, do pay to the king 
a fine of five hundred pounds ; that all you, the six several defendants, 
Charles Random De Berenger, Sir Thomas Cochrane, commonly called 
Lord Cochrane, Richard Gathorne Butt, Ralph Sandom, John Peter 
Holloway, and Henry Lyte, be severally imprisoned in the custody of 
the Marshal of the Marshalsea of our Lord the King, for twelve calendar 
months; and that during that period, you, Charles Random de Berenger, 
you, Sir Thomas Gochrane, otherwise called l^ord Cochrane, and you, 
Richard Gathorne Butt, be severally set in and upon the pillory,^ opposite 
the Royal Exchange, in the City of London, for one hotur, between the 
hours of twelve at noon and two in the afternoon ; and that you be now 
severally committed to the custody of the Marshal of the Marshalsea, in 
execution of this sentence, and be further imprisoned until your several 
fines be paid." 

On the back of a £1000 Bank Note (8202), may now, in the 

Bank of England, be read in the handwriting of Lord Cochrane, 

(who, after nearly a twelvemonth's incarceration, paid his penalty 

whilst entering his protest,) the following words :^ — 

^ Sir F. Burdett declared, that if Lord Cochrane was put in the pillory, he 
would have another set up^ and stand with him. The government, in an 
un^^racefnl manner, sneaked out of carrying this part of the sentence into, * 
efFect. 

' He had escaped once from prison, and, taking refuge in the House of 
Commons before prayers, was recaptured. This was a piece of very eccentric 
and characteristic conduct. It certainly was not a dignified proceeding. He 
was indicted for the escape at the July assizes.. 
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" My health having suffered by long and close confinement, 

AND MY OPPRESSORS BEING RESOLVED TO DEPRIVE MB OF PROPERTY OR 

life, i submit to robbery to protect myself from murder, in the 
hope that i shall live to bring the delinquent to justice. 

" Cochrane. 
" King's Bench Prison, July 3rd, 1815." 

Proceedings were now taken in the House of Commons^ 
(June 20th.) A Mr. Broadbead — who no doubt was as famous 
and able an M.P. as nine-tenths of those in the present or any 
other Parliament — was put up to give notice that he should call 
the attention of the House to the subject on a future occasion. 
Mr. Attorney-general (Garrow) expressed his great satisfaction 
at hearing this statement; but suggested the propriety of 
waiting till the first four days of tenn should have expired, 
during which a new trial might be applied for, or judgment 
arrested. On June 24th, in anticipation of Mr. Broadhead*s 
motion, Mr. Holmes moved that a copy of the report of the trial, 
and of Lord Cochrane's statement and affidavits, should be laid 
before the House. This was opposed by the Attorney-general on 
various grounds ; and, amongst others, that it was asking the 
House of Commons to grant that new trial which the King's 
Bench had refused, and the motion was negatived. On July 
5th, Mr. Broadhead's motion came on for consideration. The 
seijeant-at-arms introduced Lord Cochrane to the House, whi- 
ther the tipstaff of the marshal of the Court of King's Bench had 
conveyed him. Mr. Cochrane Johnstone (to whom the motion 
also applied) did not appear, as he had previously retreated to 
Calais. Lord Cochrane was then called on to speak in his 
defence, and he read from a written paper the statement from 
which he has never varied, and which is now universally accepted 
as the truth of the matter. But it contains also much of burning 
invective against his accusers — men who had conspired to accuse 
him of conspiracy — against the '^ packed jury," and especially 
f^ainst Lord EUenborough ; so that the Speaker warned the 
reporters, that though the House did not prevent Lord Cochrane 
from using this language, they would not be allowed to report it. 
Consequently the most pungent passages are unfortunately re- 
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presented by ast^isks (or, as they were then called, ^' asterisms"). 
That the defence was prudent, no one who has heard any thing 
of Lord Cochrane's character could have expected ; that it was, 
m the main, a just one, there can be little doubt. It established, 
moreover, for the first time, the very important point that his 
case had been mismanaged from the first 

As the reader is aware, the House by a large majority tx-^ 
polled Lord Cochrane — Westminster reelected him; but the 
verdict and sentelice was a heavy blow, and embittered the 
remainder of his life. 

And now, to what conclusions does the dispassionate legal 
reader come, upon reflecting on the above lastory I We think 
he will conclude — 

1st. That the verdict, if Lord Cochrane's case had been 
properly investigated, ought to have been not guilty. 

2nd. That, considering the evidence given on the trial, and 
the manner in which the prosecution and defence respectively 
were got up — considering the evidence given, and the admissions 
made on behalf of the defendant — and considering the fatal 
blunder of allowing the innocent to be defended in coiyunction 
with the guilty — the verdict returned was an honest one. 

3rd. That Lord Cochrane, before the trial, did not know thd)tt 
Johnstone was guilty of the charges brought against him. \ 

4th. That Lord Dundonald still leaves the impression on the ^^ 
mind, that though he took no psui; in the particular transaction < 

for which he was prosecuted, yet he might have suspected (if he ^ 

was not aware) that his uncle, C* Johnstone, was connected 
with some trids: or Speculation in the funds, by which his own 
speculations might be affected. 

5th. That there is great probability, from his headstrong and 
eccentric character, that much of the mismanagement of the case 
originated with himself.^ 

^ In his speech in the House of Commons he says, " leaving the whole 
business in the hands of vny solicitor, I retired to my house in the country, 
and did not return till two days previous to the trial."— (ffaiwari, vol. xsviii. 
p. 569.) 
- Mr. Whitehead ''felt certain that Lord Cochrane was in no way privy >> 
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r Whether, as has been suggested, Lord Cochrane was sacri- 
ficed to his regard for his uncle, is not established ; nor how far it 
was contempt for the personal chaise against himself, or a dis- 
taste to a suspicious subject, which made him avert his mind 
from it, cannot now be certainly known. It is curious that .he 
never directly, even in his "Autobiography" (published in 1860)^ 
affirms that his uncle was the cause of his ruin; but he lets others 
say so to him. He allows Lord Brougham to write thus to 
him in 1 844 : — " Your counsel were clearly of opinion that the 
verdict as concerned you was erroneous ; and I always concluded 
that you had sacrificed yourself out of delicacy to your uncle, 
the person really guilty" And again, in 1852, Mr. Joseph Hume 
writes — " I knew, at the time the alleged offence was committed, 
Mr. Cochrane Johnstone, and my conviction at the time was, 
and still is, that you were the dupe of his cupidity, and suffered 
for his acL^* Upon which passages we have no comment nor 
remark from Lord Dundonald's pen. Ties of relationship are 
held by many to be very fast; but we cannot help thinking, that 
when a nephew has been so handled by an uncle as to be made, 
by his conduct, first the object of prosecution, and then the 
victim of a wrongful verdict ; and when, further, the nephew was 

the proceediDgs, so far at they related to any impositiotu,'* a very ambiguous certi- 
ficate, piinted in the Autobiography, vol. ii. p. 387. A story to which we do 
not give credence in the form we heard it, was in circulation some years ago 
in weU-informed quarters. It referred to the fact, which certainly was curious, 
that Lord Cochrane had only a partial recognition of his innocence made. In 
1832, it will be remembered, he was restored to his rank, but not till 1844 to 
his honours. If innocent, perfect reparation should have been made ; if guilty, 
none should have been attempted. ** William IV," writes Lord Brougham to 
Lord Cochrane (Autobiography , p. 314), **only objected to the Bath being 
restored at the tame time with your rank, and not absolutely and at all times." 
This is an unaccountable feeling in the king, who was a well-meaning man. 
As the story went, Cochrane Johnstone, who was abroad, heard of his 
nephew succeeding in regaining his position, Ac, he was filled with jealousy, 
and perhaps thought that the pardon, extended to his nephew, inferentially 
reflected upon himself additional charges of crimes, and forthwith threatened 
that, if Lord Cochrane persisted in claiming exoneration from the charges alleged 
at the trial, he, C Johnstone* would produce certain inculpating and damaging 
evidence, in his possession, against Lord Cochrane. It was said that either 
the threat of exposure was communicated to and influenced the government 
(which wo have good reason to believe was not the case), or communicated 
, directly to Lord Cochrane, who, therefore, thought it better to defer preferring 
bis further claims until after the death of his uncle. We simply tell the tale 
as it was told to us. It was not till within a few hours of his funeral that 
Lord Cochrane*8 banner was replaced in Henry YII.'s cuapeL 
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never exculpated by his selfish uncle — he must be more thati an 
ordinary nephew not to resent the wrong, and denounce the 
scoundrel who had ruined him, uncle though he be. 

We have said little about the execution of that part of the 
" Autobiography" of Lord Cochrane which relates to his trial, 
nor do we deem it necessary. There is much contained there 
which, to the legal eye, will appear irrelevant ; some parts are 
intemperate in tone, and others, as our readers may have per- 
ceived, not quite satisfactory. But we must estimate a man's 
character as a whole, and by the circumstances which surrounded 
him from his birth to the grave. What, it has been said, would 
Dr. Johnson have been without his scrofula, incipient madness, 
the pressure of poverty, and hard fortune in life I What, also, 
would the Earl of Dundonald have been without his uncon 
troliable pugnacity, insubordinate carriage, eccentric action, and, 
above all, that unsurpassed daring which, when exhibited in 
warfare, renders it impossible for one to say whether it depended 
on the nicest calculation or utter recklessness ; and, when dis- 
played in civil life, disturbs one's sense of the judicious, and is 
incompatible with a man's success, or with comfort to himself 
or his friends ? 

That he was right, in point of fact, in his dispute with Lord 
Gambler and others, we have no doubt ; but he put himself in 
the wrong so frequently, that his life was one of persecution by 
and towards himself, and of struggles and altercations with the 
world. Though it may be thought that he never made the 
most of his great power, notwithstanding his marvellous feats of 
arms ; yet we believe this biography shews that, with his peculiar 
temperament and conflict of qualities, his achievements could not 
have been exceeded, nor more utilized for his country than in fact 
they were. His was a nature which must either overbear or be 
overborne. He mastered the force opposed to him in war, when 
no conventional laws restrained him. It was otherwise in 
the difficulties which he met with or made at home, and in 
time of peace. There is, moreover, a sort of looseness which 
personally attends Lord Cochrane's conduct. He is by no 
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means careful in his statement of facts. He asserts Lord Ellen- 
borough was in the cabinet at the time of the trial, when a very 
little care would have assured him such was not the fact. 
Again, Lord Cochrane gives a narrative, full of errors, at p. 392, 
where he tells of the treatment of the Princess Charlotte, 
and of what occurred in Connaught Place, at the house of her 
mother, when she took refuge from the importunities and violence 
of her brutal father. The true account of what really passed on 
the occasion referred to, will be found in the first volume of the 
Law Review^ in a review of " the Life of Lord Eldon." We 
have the best grounds for knowing that the statements therein 
contained were made with the sanction, and met with the 
approval, of those personages best able to know the exact truth 
of this curious passage of court history. These defects, however, 
are of little importance. The gallant old seaman lived to vin- 
dicate his name and tell his own story ; and there are few who, 
having read these volumes, will not rejoice that he survived 
to accomplish this great desire of his heart. 



Art. II.— pleading OF THE PRESENT DAY. 

1, A Treatise on the Principle of Pleading in Civil Actions^ 
being the sixth edition ofM-H. Serjeant Stephen's work under 
that title; with Alterations, adapting it to the Present System, 
By James Stephen and Francis F. Pinder, Barristers-at- 
Law. London : V. & R Stevens & Sons, 1860. 

2. The Practice in Courts of Justice in England and the United 
States. By Conway Robinson, 4 vols. Richmond, U. S : 
Morris, 1854—1860. 

WE have been looking forward with interest, not to say 
anxiety, for a new work on pleading.^- We were not with- 
out hope that some member of the bar would be found who 

' " Precedents of Pleading," by Messrs. BuUen and Leake, came to our notice 
at too late a period for review in this article. Reference will be made to it in 
a subsequent page. (See Notices of New Books.) 

* VOL. X. NO. XX. - - S 
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would attempt for the present system of pleading, what Seqeant 
Stephen so suooessfiiUy accomplished for the past system. We 
thought that an attempt would be made to ascertam what, if any, 
are the present rules of pleading, the principles upon which they 
are founded, their operation, and practical results. 

If, indeed, there are any existing rules of pleading, there 
can be no greater difficulty now than formerly in discovering, 
establishing, and propounding them. We say ^* no greater diffi- 
culty;'' forte produce a successful work on pleading at the jwresent 
day, will require nearly as much labour, and quite as mudi power, 
thought, philosophical analysis, and accurate knowledge of the 
subject, as at any past period* 

It would be neither uninteresting nor uninstructive to trace to 
the real cause the abolition of rules of pleading which, until 
recently, were considered as sacred as any part of the constitu- 
tion. But to do this successfully, powers of observation, of 
reflection, and of scientiflc analysis would be required, which ore 
seldom combined in the practical lawyer* He must be able to 
extend his views beyond the circle of his own branch of the law. 
He must ascertain the essential requisites of pleading in its 
rudest form. He must be able to distinguidi how much of 
modem refinement and scholastic subtlety have been needlessly 
imposed upon the original foundations ; or where real advant^e 
has been gained by polishing some of the ruder materials. 

Doubtless such a work might be written ; but it is much easier 
to shadow forth the idea of what it ought to be than to execute 
it : and such a book remains yet to be written. We fear, more- 
over, from the style in which law-books in this country are now 
got up, it will be long, very long, before any such book is pro- 
duced. One objection, and possibly a very formidable one, to its 
production is, tliat it need not be a large book, nor consequently 
a very expensive one. 

In the meanwhile, if we have not a new work on pleading; w« 
have the advantage of a reprint of an old work ; a new edition 
of Serjeant Stephen's work on pleading having just appeared, 
under the editorship of Mr. James Stephen — already known as on 
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Accomplished lawyer and able writer — with whom Mr. Francis 
Binder is also associated. 

We confess we do not exactly comprehend the object with 
which this edition is brought forth. We observe that nearly all 
the original text, scrupulously confined within brackets, is pre- 
served; that the origin^d pre&ce is reprinted, and also the 
'whole — with but few omissions — of the origiaal appendix. 

If this edition had been brought out by the learned Serjeant 
himself, we could have sympathized with him in his affection for 
his well loved offspring, and we could have excused the reluc- 
tance of a veteran to enter again upon hard work, which he had 
already undergone, not without reaping high honour and some 
teward. But that he should think it necessary to call in the aid 
of two active and capable practising lawyers of the present gener- 
ation, merely to produce little more than a reprint of an old work 
on pleading, is what we confess ire are at a loss to understand. 

To those who have had the advantage or disadvantage, the 
good or bad fortune, as the case may be, of having lived under 
the three periods of pleading : namely, the primary period, before 
the new rules; the secondary period, under the new rules; and 
the tertiary period, ttnder the common law procedure acts — ^it may 
be agreeable to have a manual which shcdl remind tihem of what 
they once knew, and of what it was necessary for them to know, 
though perhaps the reminiscence may be tinctured with regret, 
that what had cost them much time and labour is no longer of 
any practical or pecuniary value. But, whatever its value to 
readers of this curious and reflective class, we must express more 
than a doubt of its utility as a manual of pleading for the student. 

What the student wants to be taught in the shortest possible 
time, and in the clearest possible manner, is that system of 
pleading which he must observe, at his client's peril and his own. 
That his acquisition and comprehension of this system will be 
asasted by showing him, at the same time, those different systems 
of pleading, two of which are obsolete, admits of some doubt ; 
but it admits of no doubt, for it is a perversion of language 
to call that a rule of pleading which is accompanied with no 
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sanction, but may be disregarded with as much impunity as a 
repealed statute or obsolete custom ; yet this is repeatedly done 
in the work before us. We find, indeed, most of the rules laid 
down as existing rules of pleading, which were laid down as such 
in the earlier editions, when indeed they really were rules^ 
the non-observance 6f which eifposed the delinquent to a special 
demurrer, and his client to judgment against him, or to the 
payment of costs of amendment. 

By a'* rule of pleading," we understand a command which 
must be obeyed, or the pleading is " bad ; " and, upon its being 
challenged for not complying with such command, it will be 
adjudged bad. 

Rules of pleading are not to be defined as friendly bints to 
young lawyers upon style, in preparing pleadings in chambers. 
Pleading is not a matter of taste, but of business. Men strug- 
gling for their rights will submit to no rules which they are 
not compelled to submit to. They will forego no advantage for 
the sake of elegance or exact compositioUi They have but one 
object — success. And any thing which does not conduce to that 
object, is to them immaterial, or worse than immaterial 

We can imagine the astonishment of a patient and diligent 
student, who, after having fc^owed the learned writers through 
all their rules of pleading, and made himself master of them, 
discovers that the English jurisprudence has discarded most of 
them for some years past; and he will find that his pleading will 
be as good if he too henceforth discards them whenever he finds 
it convenient to himself^ and profitable to his client, so to do* 
It will come upon the student of the edition of the work before 
us with all the force of novelty, when it is brought to his know- 
ledge that the rules he has been so anxiously observing, have 
gone the way of the feudal system, wager of law, wager of battle, 
and other legal curiosities. And that he would have employed 
himself as profitably in studying the law of wardship or re- 
liefs under the feudal system, as in studying the treatise before 
us with the purpose of using it in practically pursuing his 
profession. 
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It is evident tbat it ba& been one main object, maintained 
tbrougbout the preparation of this edition, to preserve as much of 
the original text, and to dispense with as many additions and 
innovations^ as possible. The consequence is, that the present 
system of pleading is not accurately described in this^ volume, 
though it may, doubtless, be found an interesting history of th^ 
principles which formeriy prevailed. Unless this were remembered, 
a student would be much misled. 

That we may explain what we mean, we would refer to the first 
section of Chapter II., Section 1, of rules which tend simply to the 
production of an issue which runs thus : — 

'' Upon examination of the process, or system of allegation by 
which the parties are brought to issue, as that process is described 
in the first chapter, it will be found to resolve itself into the 
following fundamental rules, or principles : — First, that after the 
declaration, the parties must at each stage demur, or plead by way 
of traverse, or by way of confession and avoidance. 

" Secondly, that upon every traverse issue is either esfpressly op^ 
impliedly tendered. 

*^ Lastly, that the^issucy token well tendered, mt^ be acceptedi 
Either, by virtue of the first rule, a demurrer takes place, which 
is a tender of an issue in law ; or, by the joint operation of the twa 
first, the tender of an issue in fact ; and then, by the last of these 
rules, the issue so tendered-, whether in fact or in law, is accepted^ 
and becomes finally complete. It is by these rules, therefore, 
that the production of an issue is effected, and these will, conse-^ 
quently, form the subject of the following section.*' ^ 

This passage is a reprint, word for word, from tiie old edition, 
with the exception of one line. And having read it, we again 
asked ourselves. What is this " Treatise on the Principles of Plead- 
ing and Actions " really describing here ? Is it the system which 
now prevaib, or the system which prevailed before the new 
common law procedure ? If the above-quoted section is intended 
a3 a description of the system which now prevails, we unhesita- 

^ Stephen, new edition, pp. 128, 129, 
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tingly prottouQce it entirely HeJae. The fijist of the rulies '*' which 
tend dinply to the production of an iasue,"^ is {reserved as of 
old thus — '' After the declaration, the parties must at ea<ih stage 
demur or plead, by way of traverse^ or by way of confession and 
avoidance,'* — (Stephen, p. 129.) Now, this is not an existing 
rule. 

In the first place, the parties aforesaid may (as observed in an 
editorial foot-note) plead and demur. 

In the next place, instead of pleading by way of traverse, the 
pleader may set out the &ct8, or plead argumentatively ; and, if 
he entertain the slightest doubt whether the facts he wishes to rely 
on would be admissible under a traverse;^ he would now be guilty 
-of gross neglect to plead the tmverse simply. Bule I. ia there* 
fore false ; that is, no rule at all 

So the subordinate branch of the rule, that he '' must plead by 
way of traverse^ or ccmfession and avoidance/" is not true. We 
have already shown that he need not plead by way of traverse \ 
and it is equally clear he need not plead by way of confession and 
avoidance. If he pleads facts, disclosing a substantial answer 
to the case against him, he will succeed, though he does not con- 
fess, or even give colour, and though his plea may be any thiag 
but a traverse. 

T\x\^ first rule, th^efore^is, for the purposes of present practice, 
also useless, because not true. In giving an account '' of the nature 
and properties of a demurrer/' the editors briefly refer to the 
provisions of the " Conunon Law Procedure Act, 1852/' which 
absolutely abolished special demurring, and with them two-thirds 
of the rules of pleading. Then follow, reprinted from the former 
editions, the old learning about demurrer and aider, by pleading 
over asd aider by verdict. A new head of aider by the " Common 
Law Procedure Act, 1852, § 50/' ' is supplied by the editors, who, 
where it is possible, consistentiy with preserving the original 
matter of the author, thus tack on a reference to the present code of 
practice, 

' No judgment shall be arrested, 8tajed» or reversed, for anjr imperfection^ 
omission, defect, or lack of form. 
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Under tiie head of common traverses we have a curious izistance 
'of tbe tenacity and jealousy with which the old text is preserved, 
and the embarrassment it occasions the editors, who do not like 
to leave it in direct conflict with pleading in XS&X It is well 
known to all pleaders who practised under tbe old system, that 
tbe condusion of the traverse indicated the mode of trial which 
the party proposed or was wiUing to submit to. This was origin* 
nally a matter of substance, the party having in many instances 
an election of tbe form of trial ; but it had passed into a mere 
form, preserved only by the fear of special demurrer, long before 
the Common Law Procedure Act. The learned Serjeant in his 
edition thus adverts to this form : — Under the cireomstances^ the 
present edition is thus printed under the odious bradcet system, 
to indicate what is the author's ai^d whatt the editors' work« 
manship. 

'' [Of tbe nature and properties of traverses. Of traverses ther^ 
are several kinob. The most ordinary kind is that which may be 
called a common traversa] It involves a tender of issue, or, in 
other wordsy it consists of a denial,^^ accompanied by an offer (eithei^ 
expressed or implied) of tbe point denied^ for dedston ; [and the 
denial that it makes is by way of expiess contradiction in t^rma 
of the allegations traversed,'' &a &c.]— (P. 143.) 

Observe how tenderiy the text is dealt witk Instead of omit* 
ting all mention of the abolbshed formula, or showiog that it was 
a mere form, they still treat this tender oC issue as an important 
though implied part of the traverse.^ 

Thisy and like anomalies throughout the volume, arise from the 
resolution to preserve the original text, though inapplicable to tbe 
present state of the law. The traverse now neither expressly or 
impliedly tenders issue. It is wholly immaterial whether issue is 
or is noi tender^ There is in general only one mode of tiyiog 
disputed facts,, and that ih^ parties must submit to when appro* 
priate, whether they like it or not It is mere waste of imagina«i 
tion to fancy some occult quality m a pleading which, even if 
existing, has not the slightest practical effect upon it. 

« See also p. 198. 
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The example above given is only one out of many wKere'we 
find obsolete rules propounded with the same seriousness as if the 
old system had undergone no change. 

At page 201 we find another rule, that " issue when well ten* 
dered must be accepted/' Every lawyer knows that this rule is 
now of no signification. The learned Serjeant himself says, ** The 
Acceptance of the issue when well tendered may be considered a 
mere matter of form/' This " mere matter of form " is now, in 
these our days, even in the twenty-fourth year of the reign of 
Queen Victoria, assuredly not to be accepted as an existing rule 
of pleading. 

Again, at page 175 it is laid down thus : — 

" If a pleading, therefore, purporting to be by way of confession 
and avoidance (or, in other words, not pleaded by way of traverse), 
does not import a confession of the adverse allegations, it is in- 
formal and improper.'' This is surely not meant as a state- 
ment of the law which is now, during term-time, administered by 
the judges at Westminster. Yet there is the gallows-like bracket 
employed to show editorial modernization. Do the editors indeed 
mean to assert that such a pleading would now be bad on 
demurrer i Or do they mean that it was formerly, when special 
demurrers prevailed, " informal and improper ;'' and that now it is 
informal and inaproper in the judgment of those who formed their 
pleading taste in the special demurrer period? K this is theif 
meaning it may be true, but it is very immaterial, and, we suggest, 
unsafe, unless due warning be given that the rules laid down have 
no practical import. What would the student understand by his 
pleading being " improper,'' but that he could not adopt it without 
incurring some penalty beyond the disapprobation of strict pleaders 
of the old school? 

We have then the rule, "that pleadmgs in confession and 
avoidance must give colour," though why they must now give 
colour, or what is the effect of their not doing so, is not explained. 

Colour is there defined and described in the same manner as 
when it had a legal existence, and the note containing the pas* 
sage from Juvenal is reprinted in the appendix. This holding 
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hy antiquarian representations in a new edition may, we fear, 
induce some to complain. They may say, " If the object of the 
publication is merely to show us what the rules were when Ser- 
jeant Stephen wrote his able and interesting work, and how he 
treated them then, a mere reprint would have been more satis- 
factory, and the illustration of pouring new wine into old bottles 
would not, as now, suggest itself/' 

Different opinions must exist (and it is best for all parties 
honestly to express them) upon the best manner of treating new 
editions of classical works, like Serjeant Stephen's treatise. For 
our own part we must confess, that in this edition, as in many 
other cases, much is preserved which it were better to have omitted. 
For example, under the rule that pleadings must have certainty 
of place (p. 216), we have a reprint of several pages ; we have again 
the history of venue, a matter which has become of less and less 
importance, and which might for any practical value have been 
dismissed in a paragraph, leaving to the curious to refer to one of 
the earlier editions if it was desired to pursue the subject further. 

Again, we find the rule laid down, that '' pleadings must specify 
the names of persons.'' — (P. 22i8.) 

But the section following the rule shows that this rule had, 
even at the time of the former edition, ceased to be a rule of 
pleading, and was merely a matter of practice. 

As soon as the plea of abatement for misnomer was abolished, 
the rule placed at the head of the section ceased for any practical 
purpose to exist. We can only suppose it was retained from a 
reluctance to alter any portion of the original work ; for if the 
editors had been authors of a new work on pleadings they would 
BO more have insisted on the above rule as being a rule of plead- 
mg, than that " pleaders should always write a legible hand," or 
the "Figures, endorsed on declarations and pleas, leaving counsel's 
chambers, should be carefully and liberally marked, and appear 
with authentic name or initials written below at the earliest pos* 
sible date." 

In a new treatise it would certainly not be proper to insert any 
of those " rules " which, sinc^ the abolition of special demurrers, 
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have lost their valua The truth is, as Serjeant Stephea 1^ 
hims^ explained, that three-fourths of the system he so ably 
described owed its existence to the special demurrer, and when 
that was abolished the system underwent a complete revcJution. . 

The language of the learned Serjeant himself on this subject, 
in his fifth edition, p. 152, is as follows :— 

'' And we may here take occasion to remark, that a violation 
of any of the rules of pleading that will be hereafter stated, is in 
general ground for demurrer ; and such fault occasionally amounts 
to matter of eubskmcey but usually to matter of form only/' 

Though, as the reader will perceive, we are not sai^ine as to 
the new editic»i proving a valuable acquisition to the legal world, 
we honestly hope that we are wrong. The editors have carefully 
and zealously followed the principles imposed upon them, and 
which, doubtless, they conceived to be proper for the performance 
of their functions ; and if they are right and we wrong in the 
views we express, we shall be well pleased ; for, in common with 
the rest of the profesdon, we have the most unfeigned respect for 
the learned Serjeant We believe his work upon the Past 
System of Pleading to have been one of the ablest works ever 
written on any branch of jurisprudence. But his work has had 
its day. It has performed its function ; and even the able editors, 
in our opinion, could probably by no means resuscitate it, certainly 
not in the mode prescribed to them on the occasion. It s^ms to 
us as hopeful to attempt to make it the basift of a system, of 
modern pleadings as it would be to make an old treatise on the 
English long-bow the basis of a treatise on the modem rifle, or to 
tow one of Admiral Van Tromp's sloops-of-war up to Mr. Scott 
]Ru8s^'s yard, and require him to transform it into a modern iron 
gunboat, keeping the whole structure in strict harmony with the 
modem and andent principles of ofiknce and defence. 

We always have, as our readers well know, misgivings whea 
we see ihe bracket system adopted in new editions* We know 
all that is and can be said for it : we have considered often dH the 
pleas set up by the modesty of editors, the conscientious scruplea 
of tba publisher, and the parental pride of the original authcn; 
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Bat we have always demurred to tbem, and^ haying the advan- 
tage of ruling as well as arguing on such, matters, we hold all 
the pleas set up bad. One does not want to be reminded per- 
petually of the workmen when one is studying the woris, nor 
of how much is old and how much new matter* If an editor 
cannat be trusted to make all the necessary innovations in an 
ancient treatise, and render it a trustworthy volume, then the 
attempt to publish the new edition should be given up. If they 
can be trusted, then the affixing unpleasant badges and marks, 
signifying more or less authority, and divers rights to^ and pro- 
perties in^ various parts of a book, is superfluous. In the case of 
'' Stephen on Pleading,"" we fear the practice has been injurious 
to the new editicm in more ways than one ; and, had it been 
abandoned, we are persuaded the editors must have worked with 
greater freedom to themselves, and to better advantage to the 
readers. But we will go further and say, that we have little 
doubt that, had the editors undertaken to bring out a new work 
on pleading, keeping before their eyes generally, as a models 
Serjeant Stephen's original work, they would have produced a 
better work than it is possible to produce on the principle they 
have adopted in the volume before us. 

We have placed at the head of this article the title of another 
work, well known in America as '' Robinson's Practice," because 
theiourth volume of that work, which treats of declarations, has 
just been brought to our notice. It contains an ample selection 
of forms, which may be made available by the modem English 
pleader. We do not say but that, in many cases, the precedents 
could not be strictly followed ; but some draftsmen like to have 
precedents before them, from which to deviate. Indeed, in all 
cases (providentially for the occupation of learned counsel^ 
precedents are useful to skilled workmen only, who alone know 
how to make use of them ; and generally, in proportion to the ability 
which men possess, is their capacity of dispensing with them. We 
should not place Mr. Kobinson's fourth volume, containing these 
precedents, before the immature student in England, for he might 
be misled in some respects ; and there is, in many of the precedent^ 
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by far too great an adherence to the old roundaboutedness^ 
and the technical surplusage ^ now almost exploded in England. 
Take for example the following examples, (with the introduction 
and observations,) which will serve to illustrate the • difference 
between different schools of pleaders, and between verbosity and 
conciseness in pleading. 

The declaration is for seduction, and is introduced by the fol- 
lowing preliminary remarks, according to the custom of the 
author, who gives the authorities and arguments connected, 
appropriate to each precedent : — • 

^an Harris v. Butler, 2 M. & W. 639 ; Blaymire v. Haley, 
6 Id. 55 ; and Grinnell v. Wells, 7 Man. & Gr. 1033, 49 Eng. 
C. L. — cited 2 Eob. Pract. 557-8, and 561 — the declaration was 
held insufficient. In conformity with those cases, the Court of 
Appeals of Virginia held bad the first count in Lee v. Hodges, 
13 Grat. 726. That count, not shewing any right in the plain- 
tiff to claim the services of his daughter (who was, in fact, over 
twenty-one), was held not to be authorized by the provision in 
the code of Virginia, cited 2 Rob. Pract. 561. 

" In Parker v. Elliott, 6 Munf. 587, Gilm. 33, the second 
count was as follows : — 

" ' For that said D. P., contriying, and unjustly and wrongfully intend- 
ing to injure said Philip E., and to deprive him of the service and 
assistance of Polly E., the daughter and servant of him, said Philip £., 
to wit, on the, &c., at, &a, and on divers other days and times between 
that day and the day of commencing this suit, debauched and carnally 
knew said Polly E., then and there, and from thence, for a long space 
of time, to wit, up to the commencement of this suit, being the daugh- 
ter and servant of him, said Philip E., whereby said Polly E. became 
pregnant and sick with child, and so remained and continued for a Imig 
space of time, to wit, for the space of nine months then next following,, 
at the expiration whereof, to wit, on the Ac, at, &c., she, said Polly 
E., was delivered of the child with which she was so pregnant as afore- 
said, to wit, at, kc By means of which said sevei^l premises, she, 
said Polly E,, for a long space of time, to wit, from the day and year 
first above mentioned, hitherto became, and was, unable to do or per- 

^ " Surplusage/' said Maule J., in that happy mode in which he combined 
wit and wisdom, *'• is that which does not help at all, as if you were to state that 
a man bad a blue coat on and did a certain thing ; but it is not surplusage to< 
say, that the defendant knocked the plaintiff down, and also tore his clothes^ 
and a2»a, put his eye out," — (Alder v. Mason, 11 Com. B. 1390 
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ibrm the necessary affairs and business of said Philip E., so being her 
father and master as aforesaid ; and thereby he, said Philip E., daring 
all that time, lost and was deprived of the service of his said daughter 
and servant, to wit, at, <fec. ; and also, by means of the said several pre- 
mises, he, said Philip E., was forced and obliged to, and did necessarily 
pay, lay out, and expend, divers sums of money, amounting in the whole 
to a large sum of money, to wit, the sum of fifty dollars, in and about 
the nursing and taking care of said Polly E., his said daughter and 
servant, and in and about delivery of the said child, to wit, at, (&c., to 
the damage of said Philip E., two thousand dollars ; and therefore he 
brings suit, &c.' 

" Similar to this count was the second count in Lee v. Hodges, 
the demurrer to which was overruled. The author supposes, that 
in Virginia, under the statutory provision before referred to, a 
count may now be briefly as follows : — 

«« For that said E, F., heretofore, to wit, on the — day of , 1831, 

seduced, and at divers other times between that day and the commence- 
ment of this suit, debauched and carnally knew Polly E., who was then, 
and still is, under the age of twenty-one years, and unmarried, and who, 
at the time of such seduction, was a virtuous and innocent daughter of 
the plaintiff; and the plaintiff then was, and still is, entitled to the 
comfort and benefit of her society, attentions, and services; and by 
reason of said wrongful act of defendant, he, plaintiff, has sustained 
great loss and damage, to* wit, damage to the amount of dollars.' 

" In an action for seduction, injury to the plaintiflTs feelings is 
an element in computing the damages, as being a natural conse- 
quence of the principal injury, and need not be separately 
averred in the declaration. Phillips v, Hoyle, 4 Gray, 568." — 
{Mobinson, voL iv., pp. 625, 626.) 

It must not be supposed that Mr. Kobinson is an advocate for 
maintaining the characteristics of the worst period of pleading — 
the middle period — when language seemed to be dhiployed for 
the purpose of confusing thoughts, and enabling lawyers to live 
by practising verbal tricks, and setting technical traps. He 
shows that the system of pleading " has had fictions and subtleties 
which might be lopped oflf without trenching upon any principle 
of value. In modern times, it has been the aim of legislators and 
judges to get rid, on the one hand, of what experience proved to 
be productive of inconvenience, and to retain, on the other hand, 
all that was truly valuable. Even in New York, when common 
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law pleading on a system is supplanted, it is not considered that 
every vestige of its valuable rules has been swept away/' Be 
further observes—" A step to have declarations concisely drawn 
was taken by the highest judges in 1831, and was then followed 
by Massachusets, in 1836. Thus, special demurrers were abolish<« 
ed in that State. This was one of the amendments made afters- 
wards in Virginia and Maryland/'^ What is the necessary 
consequence of abolishing special demurrers we hav« already 
pointed out, and Mr. Robinson's pages confirm our views. We 
recommend to the English lawyer that part of the third volume 
which treats on pleading generally (Tit. XI.), and the rules for 
framing the declaration (Tit. XII.) He will find it very 
instructive to compare the nature of, and the changes effected in, 
pleadings in other countries beside his own. In England we 
exclude too much the benefits we might derive from the experi- 
ence of other countries ; and for this reason (although we are 
aware there are others more cogent to "practical men") we 
should advise to our readers a perusal of the abov&>4iamed divisions 
of Mr. Robinson's work. It will there be seen that the various 
questions, with which law reform here is familiar, are not confined 
to one system, but are common to all. The use and abuse of 
forms and rules of professional habits of accuracy, on the one hand, 
and of affectation and circumlocution, on the other, belong not to 
one, but to every country and period. It is now thirty-two years 
ago, when the first number of the " Law Magazine " ^ appeared. 
The first article in the first number, was on '* The Principles and 
Practice of Pleading ** — In it were shown the respective disad- 
vantages of excessive vagueness and undue severity of phrase- 
ology, of formality and looseness, of over-particularity and over- 
generalization in statement, all of which are faults which may 
attach to pleadings now, and for all time. The writer of that 
paper gives an amusing example of the mode in which statements 
may be generalized, by the use of middle terms. It does not occur 
in Common Law pleading, but it is equally good in illustration of 

' Preface to VoL IV. 
> Published, June, 1828» 
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our remarks. It is said to be extracted from a bill filed by one 
highwayman against another^ and of course it was necessary to 
conceal the real nature of the transaction from the court :— 

**John EverM, against Jaeph TFVtfiam*.— The bill stated that 
the plaintiff was skilled in dealing in several commodities, such as 
plate, rings, watches^ &c. That the defendant applied to him to 
become a partner ; that they entered into partnership, and it 
was agreed that they should equally provido all sorts of neces- 
saries, such as horses, saddles, bridles, and equally bear all expenses 
on the roads, and at inns, taverns, or alehouses, or at markets or 
fairs. 

"And your orator and the said Joseph Williams proceeded 
jointly in the said business with good success on Hounslow Heath, 
where they dealt with a gentleman for a gold watch ; and after- 
wards the said Joseph Williams told your orator that Finchley, 
in the county of Middlesex, was a good and convenient place to 
deal in, and that commodities were very plentiful at Finchley 
aforesaid, and it would be almost all clear gain to them. That 
they went accordingly, and dealt with several gentlemen for 
divers watches, rings, swords, canes, hats, cloaks, horses, bridles, 
saddles, and other things ; that about a month afterward&f, the 
said Joseph Williams informed your orator that there was a 
gentleman at Blackheath who had a good horse, saddle, bridle, 
watch, sword, cane, and other things to dispose of, which, he 
believed, might be had for little or no money. That they accor- 
dingly went and met with the said gentleman, and, aft^ some 
discourse, they dealt for the said horse, &c. ; that your orator and 
the said Joseph Williams continued their joint dealings together 
until Michaelmas, and dealt together in several places— to wit, 
Bagshot in Surrey, Salisbury in Wiltshire, Hampstead in Middle- 
sex, and elsewhere, to the amount of £2000, and upwards. The 
rest of the bill is in the ordinary form for a partnership account 
Our authority goes on to state that it was reported as scandalous 
and impertinent ; that the solicitors were attached and fined; and 
that Jonathan Collins, Esquire, who signed it, was compelled to 
pay the costs ; that the plaintiff was executed at Tyburn, in 



250 Pleading of the Present Day. 

1730, the defendant at Maidstone, in 1735, and Wreathcock, one. 
of the solicitors, was convicted of robbing Dr. Lancaster in 1735, 
and transported/'^ 

We do not suppose that any equity draftsman or pleader would 
nowadays quite commit themselves to the employment of such 
language as this, whether to cover the iniquity of a client, or for 
any other purposes ; but it is an excellent caricature of the abuses 
of legal phraseology and indirectness of statement, not uncommon 
in precedents and forms. 

Mr. Robinson shows great knowledge of the best precedents of 
English books, and the principles of law upon which pleading 
is based ; and practitioners would not find it difficult to discover 
for themselves how far they could apply this work in their daily 
avocations. 

We have spoken hitherto to those volumes only of Mr. Robin- 
son which relate to pleading : viz., part of the third and the 
fourth volumes, but we would also desire to draw the English 
reader's attention to the other volumes. The title of the work is 
" The Practice in Courts of Justice in England and the United 
States,'' and its scope is much larger than what is embraced in 
ordinary " Books of Practice." It is not a mere digest of cases, 
nor does it consist of mere instructions for carrying on a suit ; 
but it contains a body of law, invaluable both in the amount of 
matter which it contains, and the manner of its arrangement It 
will be found al\yays useful to a member of a liberal profession, 
if he follow it in a liberal spirit, to have the opportunity of com- 
paring the results of systems other than his own, and to see a 
subject treated on an original method. We cannot pretend to 
review here all the volumes of Mr. Robinson's work ; but we 
will briefly indicate the contents, that our readers may be able to 
judge to some extent of its character. Vol. I. deals with " the 
place and time of a transaction or proceeding, treating chiefly 
of the conflict of laws and the statute of limitations " (1854). 
The second volume treats of the subject-matter of personal 

1 Law Mag., Vol. I. p. 16. 
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dctions ; in other words, of " the right of actions " (1856). The 
third volume treats of personal actions, with respect to the parties 
who may sue and be sued, the form of action^ and the frame 
of the Pleadings (1858). The fourth volume is concerned with 
pleadings in personal actions, treating particularly of " declara- 
tions, luid giving forms thereof (1860). There is yet one more 
volume to foUow-^in completion, we presume, of this important 
work, which has been both conceived and executed in a com- 
prehensive spirit, deserving of recognition in England. 



Art. III.— the LATE THOMAS JARMAN. 

WE have been favoured with a copy of '* A Brief Memorial 
of the late Thomas Jarman, Esq. of Lincoln's Inn^ by 
the Rev. Professor Charlton, M.A.," prepared for private circu- 
lation ; (?) more especially, we presume, among that denomination 
of Christians which is justly proud of Robert Hall, and to which 
the subject of the '^ Memorial " has left a name less brilliant, 
indeed, but destined, probably, to be more frequently and authori- 
tatively quoted. 

Agreeing to the full in aU that is here recorded of personal 
worth, we regret that we cannot commend this performance. 
Our objection to it, generally, is, that it reduces a notable man 
to a very commonplace personage ; that it has nb one distinctive 
trait, no strong denoting stamp, nothing graphic about it ; that 
it throws away, in vague eulogy, the* opportunity afforded by 
such a life's unaided struggle, of enhancing the value of the next 
edition of Smiles on ^' Self-Help." The greater part of what is 
here said has been said, and may be said again and again, with 
more or less unction, of pious, moral, and amiable men, not 
separated from the mass, and worthy to be chronicled as incit- 
ing exemplars of some peculiar quality, whether exerted in the 
higher sphere of genius, or in the lower walks of utility^ 

We have also our particular objections. 

VOL. X. NO. XX. T 
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. The late Mr. Jarman was a man of the strictest veracity ; he 
valued truth above all things, enforcing its obligations by pre- 
cept and example, and would have rejected with scorn any 
attempt to give an undue colour to any passage or circumstance 
of his life. The '^ Memorial," however, in more than one instance, 
either from want of that carefml inquiry which even partial bio- 
graphy demands, or from a tenderness well meant, but really 
derogatory, fails to follow that scrupulous teaching ; and this is 
the more to be regretted, as there are few men of whom the 
truth, and the whole truth, might have been so safely, as well 
as instructively, told. We will confine ourselves to a single 
paragraph, and to matters on which we are enabled to speak 
with absolute confidence. 

The paragraph in question purports to give the " real explana- 
tion'* of the "limited fortune" left by ihe subject of the Me- 
moir. It is as follows : — 

' ^* The writer has met with considerable scepticism amongst members 
of the legal pxofessioH, to wh<«Q Mr. Jarman was personally unknowD, 
on the subject of his accumulations. One respectable solicitor, in good 
practice, recently expressed himself on the subject in the following 
tenns : ^ Mr. Jarman could as easily have made one hundred thousand 
pounds as I could make one thousand pounds.' A word of explanation, 
therefore, may be necessary. In addition to the continual effusions of 
his benevolence, and the limitation of work often imposed by the state - 
of his health, Mr. Jarman, both in the dischaige of his duties and in 
the receipt of remuneration, was sternly, perhaps we might almost ven- 
ture to add, morbidly conscientious (sic.) In consequence of this prin- 
ciple, which, like all his prineiples, was steady and p»*sistent, he put 
forth an immense degree of exertion for — extraordinary as it may appear 
for one in his position-— comparatively small recompence. This is the 
real explanation of the limited fortune he has left behind him, and is 
confirmed by the following fact, kindly communicated by an intiipaate 
friend: — 'Among many pleasurable recollections connected with his 
professional life, nothing seemed to afford Mr. Jarman greater satisfac- 
tion than the fact, whic^ many of his clients could gratefully attest, that 
during the whole of his arduous and lengthened business career, he had 
invariably recommended a friendly compromise where it was honourably 
possible, rather than costly and protracted litigation, or indeed litigation 
of any kind ; mk), in hundreds of instances, he has probably be^ the 
unknown benefactor of families, whose property and happiness might 
have been seriously impmred but for his wise ana dispassionate counsels, 
and the sanction and authority of his name and character.' " 

Now, the '* real explanation " (and that, too, a very sufficient 
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explanation) is to be found under the following lieads ; chiefly, 
perhaps, under the Inst. 

1. It is true, as the "Memorial'' purports, that Mr. Jarman's 
charities and benefacticms were liberally dispersed ; sometime?, 
indeed, without due regard to nearer claims and prudential con- 
siderations, often without suflScient inquiry into the worthiness 
of the object. It must have happened to him, as to most 
philanthropists, that the ftmd set apart for pious uses was 
diverted and dissipated by the very promptitude and facility of 
the helping hand. While ever open to dbtress, it nourishes im- 
posture and pauperbm ; its too ready shilling is less frequently 
spent by the starving mother ajid children at the next baker's 
than by the drunken vagrant at the next beer-shop ; and so the 
indiscriminating Sister of Charity is the fruitful Mother of 
Mendicancy. 

2. Many laborious years elapsed before Mr. Jarman began to 
be professionally known and valued at his worth. It was not, 
we believe, till after the ** Conveyancing " was far advanced, that 
his practice bore any fair proportion to his reputation as a law- 
writer. Through the dreary interval, he was working, however 
profitably for the profession, at a low rate of remuneration — not 
that his publisher was exacting or ungenerous. To the inquiry 
of a friend, whether his Bristol connection much availed him, he 
replied, " No man is a prophet in his own country." 

3. At no period was his practice large, as compared with that 
of many of his less distinguished brethren. He did not start 
with the advantage of that species of introduction and recom- 
mendation which arises from pupilage in the chambers of an* 
experienced conveyancer ; his books were his almost only intro- 
duction, and his own remark was, ",Were I a solicitor I would 
not lay papers before a man deeply engaged in book-making, for 
his client has. only half a counsel." Often would he turn aside from 
temptingly endorsed papers to hiej more attractive disquisitions j 
the printer, with his proof-sheet, had pre-audience of the client. 
Nor, it may be added, is the faculty, wherewith he was eminently 
endowed^ of collecting, methodizing, and elucidating a scattered 
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medley of cases aOid dicta, necessarily found in combination 
with as high a degree of ready-handed practical efficiency. 
The very learned and amiable author of the Treatises on 
"Copyholds" and "Descents/' is said to have been perplexed 
by a common conveyance, and to have seriously advised that a 
general power of appointing the use, created by the donee of a 
like power, was obnoirious to the maxim delegatus non potest 
delegare. For a large portion of his time, Mr. Jarman was one 
of those pionews of legal literature who prepare the paths by which 
business-like tact and expert advocacy motmt more pleasantly 
to wealth and honours, and the memory of whose services is apt 
to be lost in their splendid results. The traveller, arrived at some 
El Dorado, forgets the finger that pointed to the least arduous 
route. He had, to use his own words, been " helping other men 
into their carriages at the rate of about a day-labourer's wages." 
Thus it is that Art fattens upon the principles which starving 
Science educes. A better season came late, to close prematurely. 
4. Eecurring attacks of ill-health interrupted^ sometimes 
wholly suspended, first, his editorial, afterwards his professional, 
labours. The "Devises*' and the "Conveyancing,'' were both 
resumed after long and Bcrious indisposition ; and pursued under 
physical disabilities, to which Only the most patient tenacity of 
purpose would not hav« succumbed. These breaks imposed the 
further difficulty of recrtuting an old, or forming a new pro- 
fessional connection; and left, besides, infirmities which, by 
their daily demands, deducted largely from the time and atten- 
tion available for either publisher or client. Writing to a friend 
immediately after a severe illness, in the y«ar 1855, he says, 
" Though the original main seat of the disorder has been long 
since healed, it has left, in other parts of the frame, some traces 
of its severity, of which the most inconvenient is the contraction 
of the right arm, which for a long time rendered me wholly 
incapable of writing a letter ; and even now interferes with 
much use of the pen. Until within these last few days, I have 
been lifted into and out of the carriage like the most helpless 
infant ; but I am now able to walk for three or four minutes at a 
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time on. my cruichefik" Yet, with a spirit unbix)ken> he adds— ^ 
f ^ Feeling, however, that I am now able to bear a pretty good 
amount of application, distributed into portions through the day^ 
and my own private business being greatly reduced through the 
events of the last six. months, I have written," &c. That, under; 
discouragements so heavy, such works as the " Devises " and 
^* Conveyancing " (especially the latter^) were accomplished^ 
^ould, even if not a draft had been settled, not a case answered^ 
have been matter of wonder — with the necessity of actuat 
practice superadded, it was nearer to a miracle. The process by 
which works of invention or imagination are created, may consist 
with bodily suffering, nay, charm and suspend pain ; but that> 
despite all these inflictions, qcute and chronic, crude masses of 
law should have been digested, multifarious manuscript prece- 
dents by different hands revised, arranged, illustrated by copious 
dissertations, notes, and inni;merable references, and all the 
details of both authorship and editorship (the mechanical labour 
alone being immense) diligently cared for,, ia a feat which we 
know to be possible only because it has, in this rare instance,, 
been done. If the '' Memorial " had told, as in strictness of 
truth, and with no unkindly feeling, it might have told, how m 
a bleak field, among cattle, beside a solitary tree, without any 
thing which could be properly called a table, and with something 
which would be miscalled a desk, a moat of melted snow foi;ming 
to forbid approach, flakes descending^ on the manuscript, and 
winter all around ; limbs cramped by cold and disease, hardly 
capable of picking up a fallen volunae, incapable of piwsuing a 
drifted sheet ;^ no comfort, no solace near, save inward trust and 
sisterly devotion ;-^how, under such auspices, works of research 

. ^ Xhis work was in oontimiatioD of the three yolumes hy Bythewood, an 
able man, bat irregular and eccentric, who had ran a short fitfal coarse, ta ' 
which that of his immediate successor presented the strongest moral contrast. 

' Here ice^icism would be pardonable. An old bank clerk, who had some 
knowledge of Mr. Jarnian*s Bristol connections, being incredulous ^ ta the 
pursuit of such difficult leafning iub Jove frigido, was iAvited to Finchley at 
Christmas by a common friend, temporarily located near to Mr. Jarman's then 
residence, when both fi^end and visitor witnessed the scene attempted to be 
sketched in the text. In the Temple, through a biting season, our hardy 
worker stood to hi^ ta8k,.with^oot a ^e and with open windo.ws, denying, a^ 
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and reflection proceeded which secured to their author, if not 
wealth and high place^ yet competence uid a name, and to the 
Bench and Bar safer lights through dark passages^ and handier 
helps to soft cushions, than Cruise and Powell/ — ^en, indeed, 

he said, sufficient warmth from the stove of a less hardy worker below. An 
eyewitness states — ^*'I remember Mr. Jarman when he occiipied &r8t*floor 
chambers in Middle Temple Lane, near the river ; being the end house, there 
were windows at the side as well as the front, and with all these high up, on 
bitterly cold days in early March, Mr. Jarman might be seen planted before 
his standing desk, in the middle of the room, without his coat." In courting 
this exposure to intense cold, he probably yielded to some morbid constitu- 
tional impulse, certainly not to any affectation of singularity. His dietitry, 
about that time, was limited to one meal a-day at Anderton's. There he 
listened to Corn-law lectures by Preston, who was in the habit of dining in 
the same eoffee-room, and after a second, sometimes a third '' half-pint," and 
a short doze, of hastening off to test the indexible gravity of the Rolls, ^ the 
.face of iron and the wig of stone." In the winter evenings of those daye, the 
Rolls, with a good fire, with Grant as M. R., and Romilly, Hart, Leach, Bell, 
and many junior aspirants, afterwards peers, oa counsel, was at onee a {fea- 
sant saloon, a richly endowed School of Equity, and a model Court of Judica- 
ture. ** Niii PriitM sittings after dinner had been abolished before I entered 
the profession, but evening fittings at the RolI« eontinued during the early 
part of the nineteenth century." — (I Lord CampbelPs Lives, 300.) Jar- 
man used to relate that Preston pronounced him capable of apprehending 
corn-law points on receiving a satisfactory answer to the preliminary testing 
question, ** What is the average quantity of daily bread required by a healthy 
man ! " We are tempted to indulge a little longer this discursive vein ; and in 
the hope that Lord CampbelFs exhaustive biographical energies may at length, 
as the series descends, reach even those uneommemorated worthieiv Chamber 
Counsel (when the dryness of the theme may justify any pleasantries), we 
offer the noble collector of curiosities ef legal literature the following little 
divertisement. Boon after, the publication of the first impression of ^ Concise 
Forms of Wills," one of the authors, on opening a copy at p. 177, was as- 
tounded by the fallowing passage — ** First, I bequeath to my dear wife [name] 
all the household utensils, to include crockery y glagg, pewters, and such like, uhich 
teem not included, plate/' &c. . How the words distinguished by italics got into 
the text, the *' devil " only knows. The sheet was cancelled, but not before 
several copies were sold ; one of which must have found favour with the con- 
veyancing scribe of a respectable city solicitor. A few years had intervened 
when the incredulous bank clerk, already mentioned, wishing to alter his will, 
asked the friendly advice of the same twin-author, producing to him a formally 
prepared and execdted doeument, which incorporated the above quoted be- 
quest, " crockery," " pewters," and the rest of the articles " which seem not 
included," The Concise Conveyancer was hardly less the sport ef typography ; 
for the compositor, an *^ Old Westminster," seeing something about tabula in 
wmfragio, thought it would be appropriately collocated with — not a ** muni- 
ment," but — the ^^w/oirmast ©f the title." 

' ' We can hardly suppose that even, on a cursory glance. Lord Eldon should 
not have been struck with the ability and originality displayed in the^annotar 
tions to Powell, and in the supplemental volume ; yet his response to the dedi- 
cation (see Solicitors* Journal^ 13th October, 1859, and 10th March, 1860) was 
a timid, hesitating approval. — " Sir^ I beg to return you my thanks for your 
volumes on Devises, of which I have read enough to satisfy me that they will 
be exceedingly useful. The good opinion which you have been pleased to exr 
presp in your dedication of these volumes to the late Lord Chancellor is hig^l^ 
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^vould the Professor have at once done hoaour to hk theme, and 
put a spur into the young uphill labourer, struggling on, against 
hard and dry, to an eminence of thorns. The very natural desire 
of obtaining quick relief from the necessity of adding the respon^ 
sibilities of practice to the labours of editorship, in the face of 
such impediments, as well as of indulging, with ample leisure,, 
pursuits more congenial to [an investigating mind, will partly 
explain, and, if excuse were needed, would go far to excuse^ 
what we are about to notice. 

5. From an early period there existed, unfortunately (as the 
event proved), a tendency to risk all disposable cash on the 
chances of the money-market. That the losses on spe6ulative 
investments were of a serious amount, may be inferred from the 
avowal — ** I bad to begin the world again." As of that tendency 
or of those losses no secret was ever made by the subject of 
the ^^Memorial,** we cannot well account for the Professor^a 
apparent ignorance of a fact sa material to the solution of hia 
sceptic's difficulty. It was not necessary, for the purposes of 
the ^' Memorial,^ to touch the subject of ^ accumulations " at all,, 
but, if touched, this main ingredient should have entered inta 
the explanation. By a c<mver8e process, ajccumulations arising 
from luckier ventures might have been placed chiefly to the 
credit of professional cupidity. 

Thus the '^ limited " (say rather modevatey ^^ fortune '* is abun-» 
dantly explained, without resorting to the theory of *^ morbid 

valnable) when the work itself demofistrates that that opinion is e^qn-eased bv 
a person very learned in that profession, the honout of which, and its weK 
fare, will always be dear to, sir, your obliged servant, (signed)— -Eldon." It 
is cnrions to compare this measured, stilted style, with that of Sir William 
Grant on a like occasion : — *' Sir, on my return to town last night, after an 
absence of nearly si^ months, I found on my table the Treatise which you 
have done me the honour to inscribe to me. I hasten to acknowledge the ren 
ceipt of it, and to assure you that I am much gratified by the terms in which 
you ure pleased to speak of my endeavours to discharge the duties of the im- 
portant office which I formerly held. Declining health has lately obliged me 
to withdraw my attention from subjects in which I ^ould formerly have taken 
an interest \ but the pleasure I derived from the perusal of your former tract, 
wiU induce me to take an early opportunity of attending to the more enlarged 
view which you have now taken of a branch of liv«r which you appear to be so 
well qualified to illustrate." 
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conscientiousness." ^ Indeed^ foi the iiidulgence of such sensitive^ 
jiess, the ordinary practice of the profession hardly afford* 
opportunity. If the solicitor markp the fee, however liberally, 
the counsel takea it^ not only because the solicitor lb tl^ be^t 
j^udge of what the client and the business can justly afford^ but 
because the bar must be chary of its. reputation for soundness 
of judgment, recollecting the shrewd query, Quis nisi mentis inopf 
pblatum respuit aurum t if the counsel marks it,, he does so apcor- 
ding to some understood rule or principle, in the application of 
which men do not gceatly diffei:. Even assuming that excessive 
fees were sometimes reduced, and inadequate fee3 were ^equently 
accepted, would the probable deficit thus, occasioned foim apy 
considerable item? Qmqb not un&equently occur, in which 
counsel, as well as solicitors, decline remuneration — the legal 
profession, generally, is not less honourably ready than the 
medical with its unpaid and uncommemorated services. Cer^ 
tainly it would never ocQur to apy individual member o^ it, that 

^ Even if but a small sum were placed to tHe aeco^nt oi imfbrtunate invests 
ments, there would be reason for surprise, ratber at the larg^e, than the 
^limited " accnmnlatioiui* ^ Deduct ** (says. a more considerate obserrer) <<the 
time consumed in sleep, meals, religious exercises, bodily exercise, journeying 
to and from chambers, and attendance to the claims of the poor limb, it is 
reaUy surprising how ou^ amiable and good friend transacted so much business 
as he did, and earned so much money as he did. Most certainly he was free 
from the slightest taint of avarice or rapacity, and would most readily and, 
cheerfully do any business in his profession for any necessitous individual I 
'have known many instances of it. But, on the other hand, I have known him 
complain in cases where he thought himself insu^ciently lemunerated.!' 
This is the language of judicious, una£fected friendship, 

Mr. Jarman's professional life was divided into three periods — first, by an 
affection of the eyes, lasting for many Baonths,,spent in rural wanderings, some^ 
times accompanied by a Mother conveyancer, also suffering from iU-health. 
On one occasion their only library (oddly chosen for their after duties) being 
two light works of imagination, the fourth canto of ** Childe Harold," and a 
part of Atherley's ^ Sheppard's Touchstone." Secondly, by the attack which 
ended in permanent lameness ; and. Thirdly, by the yet more serious illness of 
1855. Once, during the first period, he consulted Abemethy, when something 
like the foUowing scene occurred : — A. ^ Well, what are you ! what ^ils you !" 
/. ''rm a lawyer, a conveyancer ; I've suffered for some time pa&t from," &C4 
(entering into rather copious details). A. '* Stop I young man, when a client 
comes to consult you, do you aUow him to run on after this fashion ! Here," 
screwing up some blue pUls in a shred of brown ps^r, ^ take one of these 
every oUier night, and come to me at the end of three weeks." /. ** May I 
ask what you tliink of my. case I" A.'* Your qase J how should I know any 
thing of your case ! I know nothing of your case." /. " Gpod'moming;^ sir.!' 
A, (As J. withdrew) "^Now, I dare say, you think yourself very ill, don't you l** 



The Late Thomas Jarman. 259 

4;he modest results of his practice could be fiairljr attributed to 
extraordinary self-denial iji the matter of fees or costs. It is 
true, no doubt, that Mr. Jarman did often ^^ put forth an im*- 
mense (considerable ?} degree of exertion for comparatively small 
irecompence;" but is not this the inevitable oitdeal of all men v^ho 
(not gifted, like an Erskine, with the rare power to strike at 
once, and favoijred,^ too, by occasion as happy) achieve slow 
distinction in any profession ? Did not John Scott argue Ackr 
toyd V. Smiihson for a guinea feel — was not the present Lord 
Chancellor similarly jwoven ? — did the plain Mr. Copley, of Essex 
Court, Temple, receive fees mai^ked in anticipation of his l^gh 
destiny, aa thrice Great Seal I ^ The illustrious name of Romilly 
may be cited as another example of the*great hard-worked and 
ill-paid ; an old Nunea,ton attorney, of local credit and renpjwn, 
writing to a young barrister, says (we qupte from the original 
letter) — ** Within these few years I did all my chancery business 
with Sir Samuel Eomilly, not through the medium of an agent, 
but I sent him instructions for bills, answers, and interrogatories 
i^imediately, which he drew instantly with his own band, and 
wrote to me upon every necessary occasion in the most friendly 
terms ; but, as h^ became great, such favours were unacceptable, 
although I have no reason to complain of his want of respect 
towards me." We have the same authority for stating that this 
accomplished advocate had often worked zealously on circuit, 
through a Ipng responsible day, with a two guinea brief 

Then, with respect to " friendly compromises,'' and " wise and 
dispassionate counsels," and " the hundreds of instances," we 
may observe that, to pure conveyancers, whose chambers are 
not Comrts of Conciliation, but rather Cells of Eumination, few 
opportunities occur of repiiessing litigious yearnings, or adjusting 
family differences. If we cure to understand that advocates and 
solicitors (speaking of these in the aggregate), to whom the 
office of bringing about a^micabLe arrangements would seem more 

1 We have heard, on excellent anthority, that this learned lord, was in early 
days a reporter. His name, however, we believe, appeared only on one sol^ 
tary blue cover of Tawntim^s Repotts. — Epitob. 
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properly to belong, and who, especially the latter,, could at 
pleasure multiply suits tenfold, are not to be trusted as honest 
and zealous pacificators, but that a passionless chamber^ounsel 
must, like the famous " tame elephant,** be interposed, then we 
say, the sooner such nonsense is exploded the better. It is 
referrible to the same category as the dictum of the "respectable 
solicitor in good practice," who talked so complacently of a 
conveyancer's easily-gotten plum. We apprehend that it has 
hardly happened to any conveyancer, since the days of Sir 
Orlando, to felicitate himself, like Mr. Bell/ on being " enabled, 
at an early period, to retire from the labours of the law with a 
competency beyond his earliest hopes, and equal to his latest 
wishes." 

While, as a law-expositor, Mr. Jarman's name ranked de- 
servedly high, he did not as a law-reformer move in the van. 
A liberal in politics, an admirer of America and her republican 
institutions, he yet clung to our old-world feudal formularies. 
Conversant with the force of firugal and natural expression in 
well-drawn post-mortem dispositions, he was slow to aid in 
removing the technical cumulus which oppresses and obscures 
the transactions of the living-; so difficult is it for even a reso- 

^ From the original scratahings of the famous equity oracle whose rich north- 
country accent inspired the muse of chancery to sing (but und€r the rote) ** and 
Jockey Bell, he spoke so weO," &c., we decipher the following passage^ as 
being pertinent to the text and apposite to the present crisis — *' This is my 
last term hi the professioi^, which I finally quit to-morrow. There is nothing 
which I lament more than the separation which has taken place in the diffe- 
rent branches of the law. Chancery and conveyancing must remain, to a cer- 
tain degree, united, but (independent of criipinal law, which must be distinct) 
they are almost disunited from the common law practice, and I have knowii 
common lawyers who almost prided themselves on their ignorance of both 
<;onveyaneiug and equity, whilst others consider the first as little better, than 
attorney's, clerk's, or stationer's work, and the lattei' only a little common sense 
grafted on common law. This has greatly increased since the late sittings in 
chancery prevented chancery men going the circuit. The late Justice Cbambr^ 
though at the head of the special pleaders, was a conveyancer of no small degree 
of knowledge, and few great lauded transactions took place in the north in 
which he was not consulted ; and my old master, Romilly, was one of the 
leaders of the Midland circuit before he left it. This shows the necessity of 
reform in the law, to reduce it to a shape that a man, with tolerable industry, 
may render himself master of the whole \illegihle\, and nothing will promote 
this more than books^ like yours, introducing to the public liUegiblel of 
real propOTty,.in a plain sensible manner, such as lay gents, may understand^ 
and arguing great questions, such as registration, in the like manner ^ and,, 
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tute mind^ bred up in familiarity with the uncouthnes9 of queer, 
quaint things, to disengage its afiections.^ The most clamorous 
conscience may be luUed by educational influences into tolerance 
of a wordrcounting system, which an honest effort on the part of 
its professors, combined with a rational standard of remuneration, 
may at any moment destroy, and to which the submissiveness 
of this age of train and telegram is almost as extraordinary as 
those achievements of science. But we hasten to a close by 
observing that, with this deduction, Mr. Jarman was of a large, 
inquiring, and candid mind; that any "Memorial" si^gestive of 
a man identified with a section, abstracted from worldly com- 
munion by peculiar tastes and tenets, or not coveting the freest 
interchange of opinion ^d sentiment, would present an unfaith- 
ful image. Though describing himself as ^ a dissenter and an 
old whig," he was not in his friendships, habits, or conversation, 
exclusive or ungenial ; the circle in which he moved, or rather 
that of which he was the fixed centre, while necessarily confined 
in extent, was expansive in its variety ; he did not restrict it to 
those who thought as he did on religion,^ politics, or morals; but 

leaving the profession, I have the happiness to see so many able and industrious 
(for without industry abilities will not avail) young men rising up and apply- 
ing their minds to the various questions of i:eform now in agitation, in a man- 
ner highly honourable to themi^elves, and whiph mnst be as [iUegihle] to the 
country." This is 9^ favourable specimen of Mr. Bell't style, which was not 
always so felicitous. Thus, in a tract privately circulated, entituled 
** Thoughts on the proposed alteration in the Court of Chancery," the follow- 
ing p^sage occurs : *'The degrading situation in which the Vice-chancellor, 
on his first appointment, was pl^ed^ by having no court in which to sit, ami 
being perched up in a situation like that of an auctioneer at a mock-auction, 
had a very bad effect in lessening the public reverence for a judge." 

^ We have heard of a venerable dignitary, located in parts remote, who, 
^ftet the postal service had received a new impetus, delayed opening his 
letters till the hour at whidi the old slow mail would have been accustomably 
due. 

* The ** Memorial " quotes from one of Mr. Jarman'a letters the following 
passage ^ — *' I paid a visit ta X>umfrie8 yesterday, the residence of Bobert 
Ipurns ; and the day before we were completely among the mountains, and 
had pointed Mit to us spots in which the Covenanters were shot by their 
relentless pursuers. Who could regard such ^ scene without emotion V* We 
must note, however, that the writer was free to admit (the facts, indeed, are 
on record) that Puritans^ seeking religious liberty beyond the Atlantic, and 
Covenanters, ftyin^ from torture to the fastnesses of Scotland, could, like other 
zealots, be, in their turn, men of blood, differing from their cruel persecutors 
only in ability and opportunity to punish here$y* Yet even in ciuidid minds, 
not eiducated up to a point never touched by masters or professors, rarely by 
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within the narrow limits set by physical infirmities to hid social 
range, cherished those interests and sympathies that touch all 
men, and, so dispensed, than mere alms-giving, a higher and a 
rarer charity. To his confessioi^ of attachment to sect and 
party, he might have added — **but practically I repudiate 
the too strait-drawn creed of the one, and the cold philosophy of 
the other " — '* Homo sum ; hunuini nihil a me alienum puto," 

the most ingeuuous self-teaching, there is a lurking tendency to apologise for 
the pious ez^cesses of co*religioni8ts« Thus, the long-premeditated slow fire of 
Calvin was extenuated as ** the only spot on his great name," and, moreover, 
it was lighted by faith on the altar of truth. What strong, unhappy contrasts 
does the religious world of this little empire present, and the mild spirit of its 
equal laws tolerate and protect ! While the subject of our text bequeaths 
largely (more largely than circumstances seemed to justify) to societies for 
the propagation of ^evangelical truth/* one Schaumbocbander Bonerjee, 
'^ not having hitherto made any provision for his family, or for the performance 
of the worship of his household idols, Sree Sree Binbrpbasiney, Sree Sree 
Juggutahattra, Sree Sree Shiva, Sree Sree Naragan," settles his property upon 
trust, to provide for the daily worship of the aforesaid idols, as weU as the 
periodical festivals or poojahs in their honour, and, subject thereto, upon trusts, 
for the benefit of the settlor's '* wives, Sreemutty Mouemohiney Babee, and 
Sreemutty Nitocalla Babee, and his daughters, Sreemutty," &c. Yet, how- 
ever strongly this instance of superstitious and polygamous uses might tell, 
ia Exeter Hall, against our Indian apathy, it is something less irrational than 
the injunction of a recent testator of Christianized England, an educated, 
talented, and wealthy proprietor, that his remains should in part be burnt with 
fagots of a particular wood, and the ashes l>e inamed,,and built into a certain 
unconsecrated wall. 



Art. IV.— the PEOSPECTS OF THE ADMIEALTY 

COUET. 

TiTE. PIGBY SEYMOUE, who has lately spaied time from 
^-^ his professional engagements to look into the ways of 
the Admiralty Court, to his great surprise has discovered that 
the negative catalogue of its suits is very copious. As Monsieur 
Jourdain in the play exclaims, Pourquoi toujours des lergers^ so 
Mr. Digby Seymour, in the face of an assembled legislature, has 
declared his feeling on the subject of the wearying sameness 
of the causes ventilated in that court, which thus appears to 
sit from ante-meridian morning to dewy evening, through all 
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the seasons of the legal year, exhausting its energies over 
Collision Cases and little «lse. 

This is certainly a curious fact, and, without any reference to 
the abortive schemes of the last session of parliament, it deserves 
to be met by some remedy ; for the Admiralty has now been 
admitted into the general family of courts, and should perform 
its quota of general business so far as that can be "reconciled 
with its hitherto more peculiar and restricted scope. 

To do this, its jurisdiction must of course be enlarged ; but 
though this be effected by giving it some of the jurisdiction of 
the other courts, there can be no objection to such a step, for all 
judicial jealousy is now at an end, through the Admiralty being 
thrown open; and a suitor's business is no longer the babe which 
must be amputated, when by so doing a rival claimant will be 
disappointed of a pretension. 

Our opinion being in favour of an extension of the jurisdic^- 
tion, we are so far in accord with the views of Mr. Digby Sey- 
mour, though upon details we may differ. We will, therefore, 
proceed to show upon what points, and in what respects, the 
jurisdiction of the Admiralty should, in our opinion, be improved 
and enlarged. 

In the first place, it may be laid down as a now indisputable 
formula, that to all suitors should be meted out a full measure of 
remedial justice in any one court to which they have resorted, 
and that they should not be compelled to go to another court 
for something more to eke out a deficient measure. 

Tried by this formula, the Admiralty, without any fault of its 
own, is in many points deficient, stopping short by compulsion of 
law when the interests of the suitors require it to go forward. 
These shortcomings may be readily stated. 
: In Damage the Admiralty may only try questions where that 
damage has been occasioned by the actual collision of vessels. 
If the damage be inflicted by any means short of direct collision 
between the vessels, the court is powerless, and without jurisdic- 
tion. We all know that the Merchant Shipping Act of 1854, 
by the 504th section, has made a very wholesome provision iu 
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limitation of a shipowner's liability^ by handing over tiie value 
only of the wrongdoer's vessel and fre^ht to the suitor in 
damage^ and no more. In logical sequence, the equitable power 
of apportioning this fund, given by the Act, should belong also 
to the Admiralty ; but the law withholds it from that jurisdic- 
tion, and by vesting it solely in a court of equity, protracts 
litigation, and quadruples the suitor s expenses. 

In Wages J the Admiralty has jurisdiction to decide upon all 
common contracts. But if there be any specialty, that jurisdic- 
tion ceases, either altogether or in part, according as the specialty 
may or may not be severed fvova the other part of the contract. 

The Admiralty enforces a bottomiy bond against a cargo where 
that has been hypothecated eo nomine; but at law the owner 
of that cargo may, after payment made by him in respect of the 
bottomry, recoup himself by an action against the owner of the 
ship. Here is a conflict which can be easily reconciled, by al- 
lowing the Admiralty to entertain questions of general average. 

Upon these (and probably other) points^ there can be no pos- 
sible objection to an extension of the jurisdiction of the Admiralty; 
but, at the same time, we are firmly of opinion that something 
should be previously done to make that Court a fit recipient of 
the increase. 

As a qualification sine qua non^ there must be a jury ; ht 
(and we blush to say it) there is actually in Great Britain a court 
which ignores altogether that valuable institution of our country. 
This singular omission might have been tolerated so long as the 
Admiralty sat in the darkness of Doctors' Commons, and when 
the ignorant public believed her to be own sister to the Arches 
and the Peculiars. But this once modest position has been ex- 
changed for one of broad daylight and open exposure ; the Ad- 
. iniralty has gone to Westminster, and there Juncta premit vicinia 
Rom<B. 

We have heard that the old-fashioned thinkers assert (though 
they cannot maintain) that the questions triable in the Admiralty 
not only do not requu^ a jury, but that the latter is an institu- 
tion of law wholly alien firom their nature. 
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If there Is any meaning in this, it must be that the questions 
are such that a jury cannot understand, or must misunderstand. 
But in this (its real form) the objection may be thought to be 
8;o worthless as to require no refutation. As it is self-damnatory, 
and is never supported by any argument, we may rank it among 
the objections which were made to gas or gunpowder, to pro- 
testantism or printing. But, though we regard the task as super- 
erogatory, we will take the trouble to show what the objection 
is redly worth. 

We will see, firstly, what are the causes of action which the 
Admiralty tries. Mr. Coote's and Mr. Edwards's books on tiie 
Admiralty show us that these are Salvage, Wages, Bottomry, 
and Damage, the last being the most ordinary suit tried in the 
court. We will, therefore, examine each shortly, and seriatim. 

Salvage first suggests itself This is a question of two facts : 
the danger of the vessel salved, and the efficient bravery of the 
salvors who have saved it. But if these are not peculiarly 
questions for a jury, we do not know what are. We, moreover, 
entertain a great objection to a single judge deciding upon 
the merits of a salvage service, and the quantum of the reward. 
We think that a judge, though distinguished for ability of the 
highest order, and though versed in all the learning of the day, 
will be apt to undervalue the service, and depreciate the reward, 
and that this must naturally be so ; for a habit of considering 
these questions must blunt his sense of the danger which other 
men undergo. The salving adventures of our coastmen must carry 
to his mind no more feeling of peril, than a newspaper report of 
a clipping run to hounds does to the mind of a sporting squireen. 
But it is not in this way that the impressible minds of twelve 
cockney jurymen, who have felt the perturbations of the Nore, 
would decide a question of salvage. The narration would be 
new, and the facts would have the charm, as well as the truth, 
of danger and enterprisa Novelty would rivet their attention, 
mA. their roused sense of social justice would apportion a fitting 
reward. 



266 The Prospects of tJit Admiralty Court. 

Next, we have Wages, The wages of seamen are the same 
as those of any other servants, and are, of course, a question for- 
a jury. 

Bottomryj being a question of contract, to be impugned or 
supported like any other contract, is equally so. 

But it is upon Cases of Collision that the old school takes its 
stand, and complacently believes that it has argument to support 
its perverted views. It is asserted, as we have said, by persons 
of this turn of mind, that a jury cannot understand such matters. 
But this notable objection is an objection to a jury in all cases ; 
and, if it be tionclusive at all, should operate to repeal the insti- 
tution, and not to limit merely its application. Jurymen know 
as much of one thing as another ; and it is not special knowledge 
that the law requires or expects of them. The law looks to their 
freedom from prejudice, and their common capacity for judging 
upon facts which are laid before them ; and these easily found 
qualifications are suflScient foT the purpose, because, with the facts 
submitted to them, are also projected before them the knowledge 
and science which make those facts intelligible. 

The rationale of the juiy is as applicable to matters in the 
Admiralty as in any other court ; for the verdict of a jury is 
nothing else than the conBentaneous induction of twelve men, 
formed upon the same facts and under the same conditions; auch 
an induction having of course, humanly speaking, more cer- 
tainty than the induction of one tnan only. In the interest of 
the public, therefore, we advocate the introduction of a jury into 
the Court of Admiralty, as an indispensable preliminary to any 
extension of its jurisdiction. 

It must be observed, however, that some years ago the court 
acquired the right of sending an issue to be tried by a court of 
law. But in one instance only has that right been exercised, 
and then it was done motu propria of the court itself, presided 
over by the present eminent judge. The practitioners in Admi- 
ralty have appeared to be unwilling to avail themselves of this 
privilege. To this unwillingness they might seem to have been 
actuated by much the same spirit which impelled Dr. Johnson's 
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Highlanders (vide "Tour to the Hebrides") to take up the 
milestones which ihe English govemment had laid down, they 
being determined "to have no new miles." 

But, though the Admiralty Court has not a jury, it has some- 
thing else which startles the legal thinker ; we mean the singular 
institution of Trinity Brethren as adjuncts to the court. Against 
the continuance of tiiis unmeaning anomaly we strongly protests 
These gentlemen are not judges, for the Civil List ignores them. 
They are not witnesses, for neither side calls them, and no oath 
binds their consciences. They are consequently wholly irre- 
sponsible and unaccountable for their advice or their adjudi-^ 
cation, whichsoever it be. 

In conclusion, we will observe that an extension of the juris- 
diction of the Admiralty Court, under such safeguards as we 
have advocated, is, in our opinion, a good subject for legislation, 
and worthy of the <5ongideration of the legal members of the 
House of Commons. 



ART. v.— STOKES ON THE LIENS OP ATTORNEYS 
AND SOLICITORS. 

A Treatise on the Liens of Attorneys, Solicitors, and other Legal 
Practitioners ; by Whitley Stokes, Esq., of the Inner Temple, 
Barrister-at-Law. London: Sweet. 1860. 

rpO write a book is the course which seems naturally to open 
A- itself to every man who, having been called to the Bar, wants 
the connection which alone can at once fill his hours with actual 
business, and who yet seeks some employment which may as 
well improve him in the knowledge of his profession, as supply, 
in some measure, the absence of that opportunity of showing hia 
powers to the world which his more fortunate brethren enjoy in 
qourt. We learn from a well-known anecdote that this practice 
was familiar in the days when Lord Hardwicke was a jutiior; 
and the judge who, astonished at the rapid success of young Mr^ 
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York©, hambly corrceived that he must have written a book, 
dpubtlees was kd to that conclusioD by the remembraiiee of wbiat 
had been customary in his own youth. 

The custom is so natural that we cannot wonder at ihe extent 
to which it is followed at the present day, when it is by no meana 
uncommon to find tbree or four new works on legal subjects in 
the weekly lists of our literary periodicals. Of course, we do not 
mean to say that the motive above-mentiooed is the moving 
cause of the writing of all these books, nor even that this is the 
ease with the greater number of them ; but no one can suppose 
that all the authors are actuated by a pure desire to k'ghten the 
labours of the practitioner or of the student, without any admixture 
of motives of a lower kind. In fact, we hardly know but what the 
authors who write for t^e sake of writing, would outnumber the 
authors who write because they have something to say ; althoi^h 
the members of the latter class are doubtless the most prolific, 
and alone, as a rule, attain to the honours of third and fbarfli 
editions. 

A question connected with the literature of law is suggested 
by these considerations. Authors of the class who commence 
operations by resolving to write a book, and then proceed to look 
out for a subject for it, generally sekct such topics as admit of 
being treated with some minuteness in a volume of no great 
size ; they do not aim at producing a treatise, comprising, how- 
ever rapidly, the whole of any branch of law — this would require 
powers of analysis and largeness of comprehension, which qualities 
are not so easily appreciated, nor in fact so often met with, as the 
industry and accuracy which are the principal merits looked for 
in a work on some special topic. Such special treatises are per- 
haps more useful than larger works, as guides to lead the prac- 
titioner to the cases bearing upon the matter before Mm ; but we 
would warn students against the use of them. English law, in 
sjnte of its haphazard mode of growth, and the execrable mode 
now adopted for its amendment, is, after all, a science ; the main 
principles of its different branches are in a certain manner con- 
nected, and ttiis connection can be studied only in works embra- 
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ctng a cansidemble portion of the. field — all thought of any 
govamiDg principle is ^ to be lost during the perneal of the 
details of multitudinous cases, many of which probably are of 
that hard character from which bad law is said to spring. 

These remarks have been suggested by a perusal of the work 
of which the title stands at the head of tliis article* There can 
be no doubt but that a ^ Treatise on the Liens of Attoineys and 
Solicitors'' belongs to. that class of works oi which, we have said, 
that industry and accuracy form the chief virt4ies ; a subject of 
a^ch extreme minuteneBa scarcely admits of any proofs of logical 
power in its arrangement, nor of any analysis of cases, reducing 
them to general and comprehensive principles* On such a sub- 
ject, judges frequently excuse themselves from any attempt to 
reconcile the decirion on which th^ have resolved with the con- 
clusions of tiieir predecessors, by the observation that each case 
must stand on its own merits, which is pretty well equivalent to 
saying, that in such matters the science of jurisprudence has no 
place, and we must be content with a patriarchal mode of 
administering justice. Woe, therefore, to the misguided author 
who takes it in hand with any view of doing more than collect 
and arrange the cases under the heads where tiiey will naturally 
be looked for ; it is hurdly too much to say that the index is the' 
part of such a book on which the author would do well to expend 
most pains. Mr. Stokes has given us forty-two pages of index to 
his one hundred and ninety-four pages of text ; for this, all who 
Oonsttlt the book must thank him. There is also a very full ana- 
lysis of tlie contents, which with preface, addenda, and a list of 
some six hundred cases, occupies thirty pages. 
. The distinction is familiar between a lien, as recognised in the 
courts of common law, which has been described as a right to 
possess, and retain possession,^ and a lien as enforced in courts of 
equity, wbkh is wholly independent of possession. We believe, 

^ ^he common law lien of a vendor of chattels, has sometliing of the nature 
of an equitable lien ; it involves the right to stop in trantitu, on an insolveucj, 
after possession has been parted with, and that even in the case where credit 
has l>een given, and where, therefore, no right remains to retain the chattel 
%eaii»t A solveat vendee^— HSee Smith's Merc. Law, 6th Edit. p. 556. 
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however, that to Mr. Stotes we owe names which serve very 
conveniently to describe these two species of rights, which are in 
their nature and consequences entirely distinct His work opens 
with the following passage : — 

*^ Two kinds of lien {ligamen) are known to English law. The 
first is a right to retain possession of another's property until a 
debt due to the person retaining has been satisfied. 

" The sec(Mid is a right to charge property in another's posses- 
felon with the payment of a debt, or the performance of a duty. 

** The first kind of lien may be called a retaining-lien ; the 
second, a charging-lien.— (P. 1.) 

We do not, however, here mean to imply that these two de- 
scriptions correspond exactly with the species recognised at law 
and in equity, respectively ; but we think that they are suffi- 
ciently near exactness to serve as useful helps to avoid that con- 
fusion of ideas, as well as of words, which is apt to result from 
the employment of one word for two things. It should be 
observed that, as regards the immediate subject of this book, both 
the retaining-lien and the charging-lien of attorneys and solici- 
tors, are equally enforced in viX courts. 

Logicians tell us that the test of the soundness of any newly 
proposed classification is this— that, if it be founded on any real 
resemblances and distinctions, it makes universal propositions 
possible, or rather, the names of the proposed classes may be used 
as the subjects of universal propositions, which are not merely 
identical This is well illustrated by the progress of the science of 
zoology : the old classification divided animals into beasts, birds, 
fishes, (fee, but investigation showed that we could say but little 
of beasts as a class, beyond this — ^that they had four feet. 
The naturalist who first observed how many characters belonged 
in common to all animals that suckle their young, and invented 
the term *' mammal," enabled us to say that all mammals have 
backbones, breathe atmospheric air, have warm blood, four-cham- 
bered hearts, <fec. ; and thus enriched his science with a multitudes 
of general propositions, which heretofore could not have^ been 
enunciated even if known. It would have been little addition ta 
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knowledge to have said that men, beasts, birds, and some fishe^ 
have perfect hearts; nothing would have indicated any other 
resemblance between the subjects of this proposition. 

In order, then, to test the merit of these new terms introduced 
by Mr. Stokes, we must look how far they enable him to lay down 
general propositions of law ; and this is the more important, 
because the distinction between the retaining-lien and tha 
charging-lien is the basis of the whole arrangement of his work. 
Now, we find that to each chapter upon the retaining-lien cor- 
responds a chapter upon the charging-lien, so that the principal 
questions that are discussed, with respect to the two, are identical ; 
but the answers given to these questions often are difierent, and the 
principles on which the decisions are based always vary. Thus, 
we have chapters to tell us who are the persons against whom 
the retaining and charging liens, respectively, may be enforced; 
and we learn that in each case the lien is enforceable against the 
client and person claiming under him. This we should expect; but 
it is not at first sight clear why a retaining-lien is a general lien, 
while a charging-lien extends only to costs incurred with refer-^ 
ence to the subject-matter, and yet, as we learn from Mr. Stoker 
(pp. 28, 138), this is settled law. These propositions iUustrate 
the convenience of the terms 'of which we are speaking. To 
discuss and distinguish the cases of HoUis v, Claridge, 4 Taunt. 
809 (Stokes, 28), and Stephens v. Weston, 3 Barn <fe Cress, 538 
(Stokes, 138), without the use of these, or some equivalent 
phrases, would be found intolerably awkward. 

Now it is no trifling merit, in a writer on a much-discussed 
science, to have invented even one term of general convenience. 
In addition to this, we may say that Mr. Stokes has collected, 
probably, all the cases and other authorities bearing on his sub- 
ject, and has arranged them under heads where it would be 
natural to look for them ; and this task he has executed, as far 
as we can judge, with accuracy. We must, however, caution our 
readers that, if they are induced to add the present work to those 
which they use in the course of practice, they will do well to note 
up the Addenda in the proper places. These addenda are nume^ 
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TOMB and important, and point out a very material change whidby 
lias recently been made in the law with regard to the charging- 
lien. 

So far we have had regard to tlire matter of Mr. Stokes^ work, and 
we have been able to speak favourably of it : we are sorry that the: 
manner is not so commendable. The work essentially is, and ought 
to be, a compilation of cases. Criticism is uncalled for in such a 
work ; and in fact the older members of the profession are little 
inclined to pay any attention whatever to the criticisms of an 
author whose words have not yet acquired weight from a long- 
continued course of success. In any case, it is fitting thai any 
criticism should be introduced merely for the purpose of connect- 
ing mistakes which are supposed to be found in the writers sub- 
jected to it, and with a view to save readers from being misled, 
and not with the intention of vauntingly pointing out the supe- 
rior merits of the last new treatise. We should regard with a 
mixtoire of amusement and disgust the dwarf who, pei'ched on 
the giant's shoulders, boasted of the superior altitude of his 
position, and sneered at him by whose support he attained that 
elevated seat. 

Now Mr. Stokes, in his prefi^ce, points out what none can 
doubt, that the practitioner frequently has occasion to resort to 
his remedy of lien, and that he must often do so without having 
obtained competent advice as to his rights; and then alleges 
" the feet, that tliere is no book in which his liens are treated with 
due completeness; and, lastly, the inaccuracy with which the 
subject is handled by some of the text- writers, to whom he 
naturally turns for guidance. As to the last of these considerar* 
tions (the others need no furtha* notice), it is enough to say that 
we find one or other- of the writers of our current text-booka 
laying down ' that the retaining-lien cannot attach on an instru- 
ment requiring registration,' " &c., &a After enumerating some 
half-dcKsen similar mia-stateraents of law, among which is one^ 
^' that ttie charging4ien attache on a real estate recovered by a 
solicitor prosecuting a suit in equity to a decree/' Mr. Stokes 
condudes as follows— " These errors, at all events, wiU not be^ 
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found in the followiog pages. As to otheiss^ I can say witdi trath 
that I have done my best to avoid tb^n. Ced icy un livre ek 
bonne foy, kcteur.^ 

' With respect to this formal dballeoge to comparison with ^ our 
CttiTcnt text-books," we will give our author full credit for bdng 
10 the right in the case of all the pr€^)ositions he quotes. We 
will prcsnme that all of them are errors,^ and all are to be found 
in some one or other treatise of authority ; what we wish to call 
attention to is the arrogance of the tone adopted, which will be 
found to be kept up throughout the book. Thus, a note on page 
20, deals summary justice to two text^books of considerable 
repute, in this fashion— ^* The case cited for this propositioa 
(ex parte Nesbitt, 2 Sch. & Let 279) in Lush's 0. L. Practice, 
2nd ed. 223 ; Archbold's Practice, 9th ed. 117, decides nothing 
of the kind." We should have thought that a law-bo<A whicl^ 
has reached a ninth edition deserved to be treated with a Kltle 
more respect. But what can private writers expect, when the 
reverend sages of the law, the judges themselves, receive no m<we 
consideration ? It is worthy of note that our author appears to, 
entertain a very low opinion of the legal powers of Sir Anthony 
Hart^ decisions of thia judge (we suppose we must omit the 
customary epithet "learned") in common with those of oAer 
Irish judges, are frequently quoted, but never we think without 
some mark of disapproval Thus we are told (p. 21) that, not-; 
withstanding Sir Anthony Hart's decision in Bernard v. Drought 
(1 MolL 38), it is clear that, Ac. When we look for the authority 
by which this case is overruled, we find none. The error may be 
clear to Mr. Stokes ; but his readers are not shown how to make 
it clear to any judge before whom they may be called on to argue 

The laiBt iBi^nc9 seeing stngulariy anfortnaate ; tbe diai^Qg^lien nom 
dots attach on a real estate recovered in equity or at Uw, provided an order to 
that eiFect he made; of course, however, the text-hook quoted was wrong, 
because this has only been law since last summer^ when the statute 2^ &^ %i 
Vict. c. 127, passed. On a first perusal we thought that Mr. Stokes had 
omitted all referenee to this change in the law, which has so direct and im« 
portant a bearing on his subject ; but, on fiirther investigation, we found 
that the Addenda contained an abstraet of the section in question, and it is- 
partly on this account that we have advised the practitioner to note up the 
Addenda in his copy. 
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the questioo. In a note we are told that the Irish Master of thi 
Eolls "good-naturedly" suggests a view on which this decisiofl 
would " of course " be supportable ; it is evident, however, that 
Mr. Stokes does not think that his honour^s attempt is so suc- 
cessful as such good-nature deserves. A dictum from the same 
case i^ quoted afterwards (p. 35), with an ironical note of 
admiration, and other similar instances will be found throughout 
the volume. 

Nor do the English judges fare any better. Thus-^^' In Hide 
V. Wigmore, 1726 (Moseley, 14), it was actually decided that, &C. 
The reason given for this absurd decision is, ' because the plain- 
tiff claimed under' the donee. One can easily believe the 
reporter when he says — But the counsel for the plaintiff 
seemed very dissatisfied," &c. So, too, the reasons given by the 
present Master of the Bolls for his decision in Shaw u Neale, 20 
Beav. 157, are dissected in a supercilious manner, one being pro- 
nounced "more plausible" than the others. The late Lord 
Chancellor is dealt with even more severely. "The startling 
reason on which Lord Chelmsford rested his judgment .... 
would if valid . . . convipt the common-law judges of folly, in 
framing their rule as to set-off subject to the attorney's lien, and 
overturn a host of cases which constitute a body of jurisprudence 
not perhaps inferior in importance to the decision in Shaw v. 
Neale." 

It must not, however, be supposed that all judges are treated 
alike — one exception is distinctly made ; for at p. 174, Vice- 
Chancellor Wood is complimented on the fact, that his decision 
in the case of Cormach v. Beirley was " as usual" confirmed by 
the Lords Justices, 3 De G. and J., 162» His honour must natu-^ 
rally feel dejected after the public rebuke he has received for not 
doing his best to save the Lord Chancellor the trouble of getting 
up the cases on which he is called to decide ; he will, we trust, 
be consoled when he finds that his good-luck in thp other branch 
of the Court of Appeal has attracted the attention of Mr. Stokes, 
and has by hiI^ been pointed out to the profession at largo. 
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Perhaps, however, he will rather exclaim, with the young 
Idlius — 

*' Add not unto your, cruel hate your yet more cruel love.'' 
' We have now done with Mr. Stokes. We think our reader^ 
will find his book useful in practice; and we trust that time 
will work such a change in his style and manner, that he will 
agree with us- in wishing to express even strong disapproval of 
decisions in a calm and temperate manner. We feel sure that, in 
the second edition, we shall find the words "a strange doctrine ! " 
as applied to a decision of Lord Eldon, struck out wherever they 
occur. Perhaps also he will enlighten our ignorance, by giving 
the full name of the series of reports which, at page 93 and else- 
where, is quoted by the abbreviation "Law Eec, O. S.*' 



Art. VI.— the BENCH AND BAR OF FRANCE. 

1. Le Mini^re Public et le Barreau; une Introduction par M. 
Berryer. . 

2. Stance d^Ouverture de la Conference dee Avocats : Biscours rf» 
M. Jules Favre. 

THERE was a time when, in France, the gravity and integrity 
of the Bench were proverbial. French magistrates once 
upheld the honour and dignity of the national name, and hoiiiest 
citizens invoked the names of men like the President Mole, and 
others of the same stamp, as a testimony that civic virtue, of 
genuine antique mould, was not confined to the civilisation qf the 
ancients. The French were quite right to be proud of their 
magistracy as it existed a century ago. Under the monarchy 
and the parliaments (the downfall of both of which is within a 
very few years, and simultaneous), nothing could exceed the lustre 
of probity which shone round the names of the magistrates of 
France. They had many faults. They were, as administrators of 
the law, so hard as to be scarcely just ; they were prejudiced iu 
nin^ cases out of ten, inasmuch as, lil^e most of their cpuntrymen^ 
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jthey fathear pr^udged than judged — ^for aciiye hostility to ai 
accused pei^sou is a feeling no Frenchman can shake off; &at 
they were absolutely, proudly free from possible subjection to any 
smister iufluence whatever— rno matt^ from, what quarter it 
migbt proceed. 

All this is changed now, and assuredly the French bave no 
cause to be any longer proud of their magistracy. Neither are 
they so ; the charge of weakness and corruption being at present 
levelled to the full as much against the Bencb^ both metropolitan 
and provincial, as against the Senate^ the Cluircb^ or the Execu* 
tive body in France. Iq former times, the Bench was regarded 
as immeasurably superior^ in the point of view of independence-^ 
to the Bar. The magistracy of France took its members almost 
entirely from old noble families, whose traditions of integrity and 
honour were unblemished through successive ages. These men 
had a.n ancestral pride in their probity as in their names. The 
members of the Bar, on the contrary, were recruited on all sides, 
and came from families who had no ^^ traditions '* at all. Since 
the revolution of 1789, all this has been modified. Many men 
who, in pre-revolutionary days, would have been born to the 
Bench, have entered the ranks of the Bar, and many who would 
then have been kept to the Bar have risen to the Bench. For a 
certain number of years it might have been said, that the Bench 
had obviously been the loser by all this, without the Bar having 
' been in an equal degree obviously the gainer. Within the last 
ten years, however, and since the revolution of 1848, there is no 
longer any doubt of the side on which moral superiority is to be 
found ; and, as far as a comparison is to be made between Bench 
and Bar, the latter has undeniably the monopoly of independence 
and political integrity. 

We are disposed, however, to think this may be accounted for; 
in some measure, by the character of the French magistracy-^at 
all epochs its fundamental character, even at the brightest periods 
of its fame. We have said that the French magistrate was rarely, 
if ever, perfectly impartial. The judicial idial of the Bench of 
France was always what it is still, though in another form, ''the 
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flefeuce of society/' la other times, thin vras ^^nOmk^ted 
*' Eight '' (k Brou), it is im)W called " Older ;" thftt is all the 
difierence ; but it was in other tim^s^ as it is ik>W| the deleuce of 
%\i& community against the individual. Here lies th^ one great 
mark of separation between the principle of justice in Eoglandi 
and the principle of justice in France. Ours is a libeial, theirs 
an esseulially iliibersd principle* We look upon law as a protect 
tpr foir the individual already unfairly placed^ when pitted 
against <' society ; '' as a manner of equalizing force in favour 
of the wedcer against the stronger, as fircrarms equalize a contest 
between two advei:s£uries of unequal muscle. In France, law is 
power placed at the service of the stronger, ajid mosi^ merci* 
lessly used by him to crush his opp(ment. We repeat it ; tbe 
principU of justice in France has always been, as it still is, au 
illiberal and a cowardly one, and its formula would be this*-o 
'' Better that a hundred innocent men should be sacrificed, tbaa 
that society should run the slightest riskl" We^ who deem 
society quite strong enough to take care of itself, and even to 
overbear and overstep its own pi!oper limits, seek to protect the 
individual against it This, however, being the case, it is not very 
difficult to show how, sui^cessive revolutions having altered the 
position of the men who, heretofore, administ^ed justice in a 
magisterial capacity, their own character and habits quickly led 
them into the weaknesses of conduct which are now laid to their 
charge. For half a century (from the great Bevolution to the fall 
of Louis Philippe in 1848), the magistrates of France strenuously 
and one-sidedly defended " society ; " and, in so doing, undoubtedly 
contracted the habit of more and more taking part with the 
many and the strong. When " society '" was onoe more attacked 
(imd considerably frightened) in 1648, it is easy enough to 
^understaad how the magistracy and the clergy, and other bodies 
of the state, were eager to believe tljat "society" had been 
"saved" by arbitrary rules; and bow, their iUiberal habits and 
traditions aiding, they went over to authority at once, rallied 
jround despotism, and fancied it was axu)ther form of society. The 
tradiiiom which in other times upheld these mcsi, v\^e scattered 
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to the winds ; nobody appealed to them^ or recognized them as al 
power, and therefore they were of no use to the Bench — whose 
boast had been formerly the names of Daguesseaut, Mol^ Har- 
lays, Malesherbes, and others equally glorious. It is a remark, 
made by those who have long lived in France, and closely studied 
the French character, that the mere notion of honesty will incite 
it to nothing. In other countries, men will be certain to pursue 
a course of conduct because it is honest, and because not to do 
so would be dishonest This suffices in other countries, it does 
not suffice in France ; and it is one of the most characteristic 
traits of the race. Madame de Stael, speaking of Austria, said 
with surprise—" People here are enthusiastic about duty J* 
We, Britons, without being '* enthusiastic *' about duty, are 
devoted to it A Frenchman never is. Merely to do "his duty" 
will never inspire him. The consequence has been, that since 
the successive revolutions of the last seventy years, the French 
character has been in several respects obviously modified, and, in 
a great degree, from the failure of what certain classes in France 
deem a sufficient incentive to virtue. 

This is one cause, and downright fear is another. The so- 
called " partisans of order " have been, for the last thirty years, 
growing more and more abhorrent of the " masses,'- whom they 
more and more regard as professed revolutionists and disturbers 
of constituted society. After the revolution of July, 1830, this 
feeling was exceedingly strong, and, for the eight or ten years 
following on that event, maintained its strength; and if the 
magistracy did not, under the Orleans dynasty, lose its claim to 
public esteem, it was chiefly that the government did not tempt 
it to do so. The government was a mild and somewhat careless 
one, that did not go out of its w^^y to tempt men from their 
integrity, but allowed them to follow their own tendencies. It 
did nothing in any degree to raise the moral standard of the 
nation, but it did nothing actually to lower it Aft^r '48, and 
the violent outbreaks of February and June, the magistracy of 
France went the way of the army, the clergy, and all the consti-. 
tuted bodies of the state ; it toQk part against the " peopl^'' and 
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a government being soon called into activity thai stood in want 
of every support it could obtain, and was indifferent how it 
obtained it, or at what cost, the Bench, ill-prepared, as above 
shown, to resist, let itself be seduced by all the flatteries and 
promises of authority, and became one of the most willing 
^rvants and instruments of a despotism, with which it liked to 
think the security of " society " was profoundly bound up. 

This could not be the case with the Bar; and the inevitable 
consequence has been a widening separation between the magis- 
teates and the advocates, and the adoption by the latter of an 
attitude of political independence, that, within the last three or 
foijr years especially, has caused them to monopolize almost the 
esteem and respect of such citizens of France as still conceive 
courage and moral integrity to be things worthy to be r^pected 
and esteemed. In his late most eloquent speech on the opening 
of the " Conference des AvoccUs," M. Jules Favre, alluding to the 
'^Mission of the Bar," said, there existed *'none higher;" for, he 
added, " disdainful of mere success, and careless of danger, the 
glory of the Bar is to be ever ready for self-sacrifice, eager to 
devote itself to a noble cause, and prompt to forego all the 
material advantages for which other men show themselves so 
keen.** 

It is worthy of note that, within the lapse of a few weeks, the 
Bar of France has been made the subject for the encomiums of the 
two most celebrated of French advocates, who, at the same time, 
stand each at the head of a determined political party. The 
men are in every respect unlike ; their parties are hostile to each 
other ; yet of their profession they say the same things, and they 
express intense admiration each for the other. M. Berryer pub- 
lishes a preface to a treatise on the ^' Bench and the Bar /^ and 
Jules Favre makes, to the barristers of France, an harangue that 
is likely to live as long as the language in which it is made. 
Both express exactly the same sentiments, and hold up the same 
ideal to their colleagues. 

The immediate reason for M. Berryer*s so much talked^of 
brochure was this: Owing to the circumstances we have aboVe 
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aUttdedl to^ the justaposdtion of the Bar to the Beacli baa luJderlf 
been becoming in France a very embarcasdng one, and conflicts 
between tbe two have not been nnfrequent. The last <^ these 
was a famous one^ and was recounted at length in the pages of 
this Review/ Taking this situation for his text, a young Frendi 
barrister lias written a treatise upon the respective nghts and 
privileges of the Bar and Uie Bench, and upon their duties to eadi 
other reciprocally. Upon this work M* Berryer writes * to the 
publish^ of it two or three-and-twenty pages, in which he shows 
its usefulness, and the great need that exists, in the present condi- 
tion of things, for the magistrates of France to havfe their servility 
kept in o}ieck by the uncompromising independence of the B>r. 

^^Fif&y years have now passed over," says tiie great orator, 
** since I have exercised the profession of an advocate, and have 
exercised it with the firm resolve never to accept any office what- 
soever, that should be incompatible with the duties of onr order. 
In exchange for my fidelity to it, our order has honoured me by 
ohoosbg me for its Mtomiier ; my long judicial career {cette long^m 
vii de J^alais) ; the stru^les which, in many imporlant ca^ises, Z 
have had to go through ; the violence in sonM cases, the mistakes 
ia others^ which I have seen triumphant, in the administration of 
justice, under so many diflFerent governments — all this has com* 
bdned to make me take a deep interest in the perusal of the book 
you are about to publish, and whioh bears upon the vital question 
of the rights and duties of barristers and judges. In my 
opinion the publication of this work is not only opportdne, but 
I am inclined to say it i5 neoessary, after the speeches we have 
lately beards and the sentences that have laDely been pnDnounoed 
in more than one court of law."' 

It is as well to remark here, for the benefit of the reader in this 
country, that the incident which took place between M. Kmile 
Onivier and tbe judge, who arbitrarily and angrily punished kim 
in courts has been the pretext for a greaJt deal of consukatioBi in 

1 L. M. and R. for May, I860.— The trial of M. Vacfherot, and subsequent 
trial 9f Bmile Olliyier. 



The Bmcli <md Bar of Frcmce. 281: 

Iiigh official regions^ and for more Iban one proposal to limit and 
impede the freedom of defence.^ The matter, as usual, turned: 
upon the ij^dividual appreciatioii of a barrister's conduct by a 
magistrate. Tbe judge declared M. Emile Oilivier had " insulted 
the bench."' M. Oilivier objected that he had gone "no further 
than it was the habit of advocates to go every day." Naturally 
every advocate in France sided with M. Oilivier, though, perhaps, 
hot 0very judge with the judge who condemned him to abstain 
from pleading for three months. However^ it was impossible 
absolutely to decide who waa right and who was wrong ; and with 
the universal love of over-government and over-administtation 
(which is the bane of France), a project was quickly got up for 
limiting the rights of advocates, and creating certain offences for 
certain expressions. It is easy to see how this would at once 
have cramped the power and action of the Bar, and easy to under-* 
stand why tiiey should protest against any attempt of the sort. 
It is as a '^ protest " that \h% Treatise to which M* Berryer affixes 
a preface is sent forth. " New principles,'' be says, " aire sought 
to be establi^ed, and efforts are to be made to apply them to the 
legal contests brought before our correctional and criminal courts. 
It is to be attempted to regulate beforehand the conditions of the 
discussion which must be carried on between the Bar and the. 
Bench, and to specify in some degree the predae formulce of the 
kmgui^e held by the one to the other. Nothing less is aimed at 
thaxL an attitude of subordination on the part of the Bar, whose 
members are to be compelled to treat their adversaries ".(we call 
attention to this word as applied to the judges) " with abject 
deference, and an authority is meant to be. given to the Bench 
(during the period that trials are yet undedded) that would Injure 
most materially the independence and dignity of the corps of 
advocates, and take away the now existing guarantees for an 
honest application of the laws of the land. To force speech to 
servility is to enslave thought ; it is to smother the cry of conn 
plaint as well as the cry of conscience, and to make memory no 
longer of any avail Memoriam quoque cmi voce perdiiMssemm !" 
' L. M. and R. for May, I860. 
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We shall, by and by, have occasion to show that exactly IhV 
same tone is adopted by M. Jules Favre, in addressing his 
colleagues of the Conference des Avocats. Meanwhile we find, a 
few pages further on, M. Berryer adducing, as we have ourselves 
done, the example of earlier times, to prove how differently the 
magistracy of France once conducted itself. " The public is the 
real sufferer/' says M. Berryer, " through all these various ten- 
dencies of our epoch, manifestly leading towards a rejection of 
the principles and customs which formerly united together the 
Bench and the Bar of France. It should be high time to try and. 
bring matters back to their former condition.'' 

Apropos to this, the illustrious orator recalls the various endea- 
vours of Napoleon I. to crush the order of advocates altogether. 
" The hatred of the despot against the Bar," he remarks,^ " was 
something barely to be described. M. Dupin has furnished us 
with a curious proof of it, in a letter (an autograph one) con- 
tained in his Memoirs, and in which the exaggeration of the 
expressions is almost more ridiculous even than odious. ^ The 
whole body of advocates,' writes the Emperor, ^ is a body of 
factious-minded individuals, artisans of treason and crime . « • . 
I will have it decreed thai an advocate^s tongvs shall be cut out 
who ventures to use it against the government^ " 

M. Berryer is perfectly right ; such expressions as the above 
are so outrageous that their very exaggeration is almost as sure 
to provoke ridicule and contempt as indignation, and by so much, 
therefore, is their every danger diminished ; but, although the 
manners of our milder modern times would not permit of even 
another Napoleon I. employing such language as that above 
quoted, there are other forms of oppression full as effectual — 
nay, more so. We will translate the whole of M. Berryer's 
appreciation of matters as they at this present moment stand in 
France, because it furnishes a far more complete picture of the 
relations between the French Bar and the French Bench than any. 
remarks of any foreign writer could present ; and because it is of 
iknportance to the British public to know within what limits that 
most sacred of all citizens' rights, the right of defence before the 
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national tribunals, is sought to be circumscribed by our neigh- 
bours. 

" Naturally, the hatred of freedom," says M. Berryer, " would 
no longer venture nowadays to explode in the melodramatic 
accents of the first empire.^ There are certain violent outrages 
that the public reason and the public sense no longer tolerate. 
Therefore, upon the occasions of any of our great official cere- 
monies, we still invariably hear our grave orators of the Bench 
speak, in magniloquent phrase, of the * right of the accused to 
freedom of defence,' and of the * glorious profession ' of the advo- 
cate, * the champion of the widow and orphan/ This acknow- 
ledgment in mere words, is ensured to us still ; and the most 
apparently generous theories are supported as excellent pretexts 
to brilliant official harangues. But why is there no trace of these 
theories directly we come to practice ? Why, have they then no 
sanction? When it comes to practice, the very reverse of any 
thing generous, or even just, becomes the rule. With art, as 
refined in application as detestable in principle, so many restric- 
tions are laid upon the possible exercise of the precepts so highly 
praised, so many ways are devised of cramping the energy of the 
defence, that of the recognition in words of the grand doctrine 
itself, nothing remains save words .... If things could go on 
progressing as they have done, the much-vaunted * independence 
of the Bar' would also soon cease to be any thing but a vain 
word — a sound as devoid of sense as are those empty titles, con- 
ferred in certain countries, where the usefulness of a working 
aristocracy has never been proclaimed. But this must not be 
the case with us. Our independence must be real and complete. 
The advocate must be independent, or be not at all. It is no 
privilege awarded to but a few, that we claim ; it is, on the con- 
trary, a right for all — perhaps the one most sacred right of any, 
and surest pledge for the well-being and liberty of each man, in 
our social state. Taken from the point of view of the interests 

^ Of this melodramatic style, the first emperor was very fond. In Ville- 
main's lA/e of ChAteaubriand, we find an analogous passage speaking of Chateau- 
briand's opposition — ^I wiU have the man cut down on the steps of my 
palace I ** exclaimed Napoleon. " /d fo ferai sabrer sur Us marcha de mon palais I ** 

YOL. X. NO. XX. X 
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of the whole community, it is impossible to dispute: the necessity 
of entire and honest freedom of discussion between the advocates 
and the upholders of judicisd authority. The interesta of society 
itself are at stake in every trial, especially in those where a man's 
dearest possessions^ his honour or his liberty, are in question. If 
it be of undoubted importance that, by the force of the law, the 
magistrates should retain in their hands the power to protect the 
community against evil-minded individuals who have in any wajr 
conspired against its peace, it is not a whit less necessary to the 
security of all that no single unjust accusation should be ableta 
subsist— ^iJiat the fact of having been accused should never be 
reputed a crime to any man, and that every man should be able to 
ensure to himself the most energetic protection against the errors, 
the ignorance, the mig'udgments, the prejudices of all, and any of 
those called upon to judge him, whether members of the bench 
or of the jury. There is always a cry of surprise if, by any chance,, 
the public prosecutors do their work too gently — if they prosecute 
without sufficient indignation the perpetrators of any crime or 
misdeed whatsoever. But should not the ardent wish to prove 
the innocence as the guilt, the deep desire to vindicate the right 
and discover the wrong, the longing to see the truth declared and 
Ufdruth defeated — should not these things stir all hearts with 
an equal passion? and should not the one cause as the other 
be able to count upon the same authority of speech, the same 
eoergy of language aad tone^ and absolutely the same advanti^» 
£UQd rights? When lists are opened between those who are 
accused and those who de^d them, the weapons of attack and 
defence should at all events be the same for both sid^/' 

We interrupt our quotation to call the reader's special attention 
to the above passage; for we hold it to be of signal importance, 
and to stand almost alone. We believe it to be the first time 
that a voiee has been raised in France in favour of ^' the accused" 
We have more than once, in the pages of this periodicsJ, earnestly 
called the English reader's notice to the fact that, in France, the 
prejudice was so strong, the care for truth comparatively so 
slight, that to be found guilty of a crime was relatively of. 
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less moment; than to be accused of it, and that to be found 
ytdUless of it in no way wiped off the Stain ; but we are not 
iaware that any French writer ot thinker, still less any judicial 
ond, has yet deemed it Worth his while to comment upon it. It 
is the one grossly false principle lying at the root of all law in 
France, and producing such perpetually repeated d^^s df injustice 
in the law's application. It is the one chief blot — the one cause 
whence all the other mischief is derived; and we again say we are 
not aware that, till M. Beriyer wrote the lines we have translated, 
any voice had arisen in France, from Bench or Bar, to protest 
against this deplorable and triumphantly iniquitous habit. 
M. Berryer is perfectly justified when he says — " The respect to 
be paid to the Bench is the usual pretext for the restrictions 
bought to be laid upon the advocate, and out of this * respect * 
most dangerous privileges are attempted to be secured. But 
why forget that the mission conferred upon the advocate by the 
free choice of his fellow-citizens, and accepted conscientiously 
solemnly by himself, is also a public function f Between him 
who has the right only to accuse, and him whose duty it is to 
justify, who talks of any inequality ? AH is equal between them, 
and, I attest my own conviction, their dignity is the sameJ^ 
Recalling the noble words of Owen Talon to Louis XlV. — '*The 
king's greatness is involved in our freedom, for the dignity of the 
crown is measured by the worth of those who serve the state.^ 
M. Berryer adds — " Magistrates and judges should be told that 
their authority and the importance of their position is chiefly to 
be measured by the independence of those who address them. . . . 
The independence of the Bar is, for each and every citizen, a ram- 
part Against the attacks and the anger of a despotic rule, against 
violations of right and unjustifiable persecution. Every thing is 
to be feared if this independence is curtailed; nothing need be 
despaired of so long as it is maintained upright. The Bar will, I 
hope 6nd trust, make triumphant in the end the persevering 
efforts of justice, reason, and public honesty. At all events, to 
repeat the words of D'Aguesseau, *from the Bar will go forth the 
last cry of expiring freedom.' " 
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The same hopes are expressed, at a little more than a i^vr 
days' distance, by M. Jules Favre : — " I am here," says the illus- 
trious orator to all the members of the conference, " to tell you 
what I think of our profession, what I hope and expect from it, 
and why, in my opinion, it is impossible for us to honour it too 
highly. • . , The grandeur of the legal profession holds to all 
its characteristics — to its origin as weU as to its objects. If it is 
evident that, in civilized countries, the highest feeling is that of 
reverence for Kight, and the first requirement that of a wise legis- 
lation and an impartial judicature^ the visible institution in which 
these are embodied must of all necessity hold the foremost rank 
in the state.'' M. Jules Favre then proceeds to say, that the 
legal profession is divided between the Bench and the Bar ; and, 
alluding to the former, he declares, after showing what the 
mission of a judge ought always to be, that ^ the Bench '* — highest 
and most formidable of all the forges of modern society — ** would, 
if not faithful to its duties of moderation and severe impartiality, 
be the curse and <lishonour of our age did it ever misuse its enor- 
mous power.'' 

*^ By the side of the Bench," says, in a marked manner, M. 
Favre, '^ we find the Bar, to whom, though in a different sense, 
is committed the fulfilment of the same task. To the Bar belongs 
the free right of discussion. The advocate is the champion of all 
individual liberties, the refqge of the persecuted, the patron and 
consoler of all misfortune. In the service of so glorious a cause 
as ours, no labour is too great, no science too complete. We 
need every knowledge ; for we have to explain the law, and to 

destroy doubts and misinterpretation Above all, as 

our last proudest privilege, we have to count that of every 
where being the defenders of right against might When mere 
brute force dreams of being triumphant, it has to reckon with the 

upholder of the law This is the part we have to 

play in the world, and I am justified in regardmg it as a glorious / 
one ; and whosoever may feel disposed to gainsay my belief would 
instantly concur in it, if any injustice obliged him to have recourse 
to the assistance of the Bar. Such a one would then at once see 



The Bench and Bar of France. 287 

tlearly before him the error they commit, who, basely devoted to 
the worship of despotism, shrink from the noble prerogatives we 
own, and seek to diminish them. To judge accurately of what our 
great usefulness is, it is requisite to have suffered and endured, 
and in an epoch like this, when fortune has such ' caprices,' when 
the prison is the threshold of the throne, we may loudly call the 
public conscience to bear witness that we are faithful to defend 
whatever banner it may bear.*' 

M. Jules Favre's opening speech to the CbnfSrence on the 3rd 
of December last, produced so very great an effect in the French 
capita], was thought so important an occurrence, that the English 
reader may not be sorry to have the principal pBxts of it given to 
him in a translated form. It should be premised* that, in the 
whole corps of French barristers, assuredfy no one has a ri^ht to 
use so lofty a tone as M. Favre, for his incorruptibility and in*, 
tegrity are perfectly proverbial. Favre is not only a man of 
strong opinions, but he is also a man of his word, which is perhaps, 
less common among French advocates; that is, he will not, for any 
special and particular reason, enter upon a plaidoirie to-day, even 
to please his own party, that would neutralize engagements entered; 
into the day befora Jules Favre gave a proof of this which ex-, 
ercised a strong influence last year. His political convictions are 
ultra-rrepublican, and he is considered as the natural defender 
where any portion of the deniocratic press is compromised. How- 
ever, on the occasion we have already alluded to, of Emile OUivier^ 
trial, a fusion took place between all opinions in the " council of 
the order," and Favre and Berryer united together. Very shortly 
after occurred the famous prosecution of the Bishop of Orleans,, 
and the S^cle applied to Jules Favre, quite certain he would 
take charge of pleading its cause., Favre refused, saying it would 
be absui^d in him to have joined with Berryer in resistance on 
one affair, and to appear against him in court upon another. The 
ultra-republicans were naturally very wroth, but Favre was 
commended by every one whose approbation could be of any value ; 
and it is such conduct as this which, upon all occasions^ has won 
for him the right to address his colleagues with so high a tone 
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p{ authority, and which commands such general attentioii fpy 
whatever £alk from him, 

** Our profession," says Jules Favre, '* is one to which every 
thing must be sacrificed ; it demands an exclusive and pasi^onate 
devotion. Let those renounce it, once and for all, who oannot 
forego either the pleasures of the world or the tumult of affain^^ 
In those counsels to his son, which we can never study too much, 
D'Aguesseau teaches that no success in the legal profession caa 
be aspired to, unless at the cost of a voluntary seclusion of seve- 
ral years. The books he recommends to him to read, constitutes 
an absolute EncyclopsDdia, But I would add more to this pre^ 
cept ; I would quote to him Juvenal's lines : — » 

^ Qutdqiud agunt komtneSf votum, ttmor, ira, vohpta^f 
GaudiUj discursus, noslri est farrago libeJlV 

For it is human life, with its endless accidents, with its gran- 
deur and its misery, its lights and its shades, that is for ever 
laid open to our senses in the ever-varying dramas of our courts 
of law. Are not all the mind's various worlds discovered to us 
in turn ? The worlds of science, history, industry, art, statecraft, 
and the universe of passion ? And, not to remain utterly in- 
ferior to his talk, should not the advocate plunge his glance into 
all these several worlds ? The more vast is his horizon, the more 
piercing his ken, the richer will be his mental resources, and the 
stronger his action upon those whom, on the one hand, it is bis 
duty to console, and, on the other, his office to convince." 

Now, just as M. Berry er distinguishes himself from other French 
judicial authorities, by venturing to speak in favour of the accused^, 
just so does Jules Favre distinguish himself from all Frenchmea 
in general, by holding up to men of a special calling the neces- 
sity of studying the grand mysteries of life. The evil, both in 
practice and theory, of all Frenchmen alike, is specialism^ They 
• are for ever narrowing themselves down into a speciality, and, 
therefore, encouraging their inborn tendencies towards pr^'udice 
of every kind. D'Aguesseau's advice to his son, *' to shut himself 
Up and read," is the true advice of a French lawyer; and M. Favre 
does his countrymen an incalculable service in enlarging upon it 
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cTto fault IB France is to think every knowledge can be obtained 
from others, and to live in the illusion that books can make meo^ 
They bury themselves under the intellectual gains of others^ 
And come out from the process with weak, cramped, overtaught 
intellects, that faint when the hot sun of real life glares upon 
them. Frenchmen are too book-leamecj, but especially is this the 
case with French lawyers ; and M. Favre teaches them a mighty 
Jesson, when he shows them all they must learn, OiTid must not 
Jearn, from books. 

The equal desire is worthy of remark in the two eminent men 

^e have been speaking of— differently placed as to opinicm as they 

are— to see the independence of the Bar guard, as it wena, and 

■secure the independence of the citizen in France—" I know,*' 

says Jules Favre (addressing his colleagues, be it observed, a full 

fortnight after the "concessions" of the 24th November)— " Jf 

know the present hour is not favourable to political eloquence. 

The causes are obvious : they are the same of which Tacit^s teila 

us when he exclaims, ' of what use are harangues to the crowd, 

when the ignorance of the crowd can know nothing of public 

affairs, the administration whereof is intrusted to the wisdom of 

one single man ? ' But, my dear colleagues, I am not wholly of 

this mind. I believe that in the hardest times courage and elo-, 

qnence can still achieve much, and that for a country, condemned 

to endure and suffer a great deal, it is an honour, a hope, a con, 

solation to hear from time to time— and were it ever so far 

between— the voices it loves raised to defend causes that are lost^ 

and rights that, however gainsaid, subsist eternally in the future, 

i.et us therefore hold our hearts high, far above all base dis^ 

couragement, and all inconsiderate longings. Let us be moderate, 

and firm, and prepared, ready, if in days to come we should have 

the opportunity, to enter on that grand public stage where the 

•eloquence and misfortunes of our predecessors made them so 

illustrious!'' 

The same tone of encouragement to lofty thought is adopted by 
M. Berryer, with perhaps just this shade of difference, that the 
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great royalist orator seems to limit his desires to moral eleyation^ 
whilst the republican points decidedly to action, 

"As for me" says Berryer, at the close of his preface, '^I am 
conquered by years, and must soon retire from tke arena ; but, 
before taking leave of my younger companions at the Bar, I would 
say to them — Eemain true to the noble traditions and prerogatives 
of our order. In the midst of the general mental perturbation of 
all around you, hold unshaken to your faith in truth, justice, 
honour, and freedom ; devote to your clients your stanchest will, 
and all the power of your mind ; close your hearts to all sugges- 
tions of self-interest, the worst but most inevitable of all decep- 
tions ; struggle to the last against all arbitrary rule ; baffle by 
your straightforwardness all the wily combinatioi;^ of their so- 
called laws, and — never letting your intellect lead you into being 
the accomplice of any imposture — ^never su£fer yourselves to be 
impressed by its apparent success. What matter if life, whole 
and entire, be consumed in abortive efforts, if to its latest hour 
be preserved the most precious of all its treasures— self-approba- 
tion in righteous deeds ?*' 

It is well, we think, that such words as those we have quoted 
of either orator, should be made known out of France. The legal 
profession all over the world is honoured by the circumstance of 
men who thus think and feel being its membersL It can be no 
matter of surprise that when, towards the end of his discourse, 
Jules Favre named M. Berryer as "the first orator of the 
French Bar," the entire audience should have so vehemently 
thundered forth its applause that the speaker could not proceed ; 
but it is a matter of spme satisfaction for Frenchmen of the pre- 
sent day, that they possess a corps of advocates capable of appre- 
ciating such sentiments as, we have attempted to despribe, and in 
whose ranks men may prepare themselves for those better days (if 
3uch are in store) when a free tribune shall be r^tored to Fra^c^. 
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akt. vil-concise forms of wills. 

Concise Forms of Wills, with Practical Notes, By W. Hayes 
and T. Jaeman, of the Middle Temple, Esqrs., Barristers-at- 
Law. Fifth Edition. By Thomas Smith Bapgeb, M. A., of 
Trinity Hall, Cambridge, and of Lincoln's Inn, Esq., Barrister- 
at-Law ; Reader on the Law of Real Property to the Four 
Inns of Court. London : H. Sweet, 1860. 

rpHE high character of this work, $nd the reputation of the 
-^ learned authors, Mr. Hayes and Mr. Jarman, suggest the 
necessity of our recording our vi^ws of the merit of this fifth 
edition of the *^ Concise Foi^ms of Wills." We learn ftom its 
preface, tha,t " the editor, by whom, under the guidance of the 
two learned authors, the fourth edition was carried through the 
press, has been intrusted with the sol^ responsibility of preparmg 
it for this, the fifth edition." 

We regret to have to say that Mr. Badger has not executed 
his trust in a satisfactory manner. In an edition of a collection 
of" Concise Forms of Wills," published in the montli of October, 
1860, we expected to find forms applicable to the present state 
of statutory law relating to such documents ; but in this respect 
our expectations have been altogether disappointed. Thi?s, 
throughout the volume, the old forms of investment in use 
before the passing of Lord St. Leonard's Act (22 & 23 Vict., c. 35) 
are retained, and the editor has thought it sufficient to add, in 
some cases, a note to this efieot^" See 22 & 23 Vict., a 35, s. $2^'* 
!3ut in most cases no reference whatever is made to that section 
which, oui^ readers are aware, authorizes trustees to invest, unless 
eippresslr/ forbidden, any tirust fund on real securities in any part 
of the United Kingdom, or on the stock of the Bank of England 
pr Ireland, or on East India Stock. Tak^, for example, the 
form in p. 171, which authorizes investment " in the public fimds^ 
or on government securities of the United Kingdom, or on real 
securities in England or Wales, and not in Ireland or elsewhere.^* 
Here we find a note added,, tha,t ^^ this restrictive clauQ^ (not ia 
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Ireland or elsewhere) is introduced for the purpose of excluding 
the operation of Lynches Act (4 & 5 Will IV., c. 39)^ wlXich em- 
powers trustees who are authorized or directed to lend money a^ 
interest on real securities, in England, Wales, or Great Britain, 
to lend the same (unless expressly restricted, sect. 5) on real 
securities in Ireland ;" and yet, in this note, not the slightest 
reference is made to the far wider power of investment giyen 
by Lord St. Leonard's Act. 

Again, in p. 310, there is the following form : — " I direct that 
«t11 investments to be made in pursuance of my will, shall be 
made in or upon Three per cent. Stock of the United Kingdom, 
or Bank Stock, or Exchequer, Navy, or Victualling Bills, or 
upon first mortgages of freehold, copyhold, or leasehold estates, 
in England or Wales, and not elsewhere." The marginal note 
to this form is, "Investments confined to specified Stocks, &e.;^ 
but whether the operation of Lord St. Leonard's Act is intended 
to be excluded or not, is not mentioned. Moreover, this form is 
just so worded as to leave the question of exclusion in doubt. 
We could quote, were it necessary, many other instances of 
similar blunders in the investment clauses in this volume; but 
we think that the examples already given are suflScient to show 
ihat these portions of the precedents are untrustworthy. There 
can be no question that all well-drawn clauses (if this nature 
should expressly negative the operation of the Act, and should 
specify all the investments which the testator may desire to 
allow the trustees to avail themselves of ; for not only is any 
doubt thus avoided, but it must also be remembered that, even 
ishould he not object to the statutory securities (if we may be 
allowed to coin the term), it is not clear whether the statute 
gives a power to vary such securities or not ; and in a collection 
of precedents of Wills, published under the great names of Hayed, 
and Jarman, and endorsed by the Reader on Conveyancing to 
the Four Inns of Court, the draftsman may surely expect to find 
forms on the construction of which doubt is impossible. 

Notwithstanding sect. 31 of Lord St. Leonard's Act, pro-^ 
viding for the indemnity and reimbursement of trustees, Mr* 
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Badger lias (though for what reason is not expUuned) retained 
such clauses a? the follo\?riDg : — "I declare that my said trustees 
shall be answerable for their own respective acts, receipts, and 
de&ults only ; and shall be at liberty to retain, and to aUow to 
each other, out of monies coming to their hands by virtue of my 
yrill, all expense incurred in executing the trusts thereof" To 
these a note is appended referring to the section in question, 
but not containing one word of advice as to the propriety of 
retaining or omitting the indemnity clause— ^nd, be it remem-^ 
bered, these forms purport to be concise forms. 

" The notes,*^ says the editor in his preface, ^^ have been care- 
fully revised and much expanded, and the authorities brought 
down to the time of publication. Many new notes have been 
added;' It would be unjust not to admit that, in many cases, 
the additions are valuable ; and Mr. Badger appears to have 
some facility in shortly stating the chief points decided in cases, 
though he apparently has a horror of attempting to expound a 
section of a statute. The note on " Domicil," which is entirely 
new, and extends over eight pages (pp» 19—27), is excellent. 
But, on the other hand, Mr. Badger has retained (p. 121) the 
whole of the old note relative to vx executor's liability, in paying 
legacies and handing over the residue, before ascertaining whe* 
ther all outstanding claims on the estate of the testator have 
been satisfied, and as to the executor's liability to the rent and 
covenants in leases, with the meagre addition, that "an executor 
or administrator may relieve himself from liability, by adminis* 
tering his testator's estate under the direction of the Court of 
Chancery ; or, without a suit, the executor or administrator may 
also obtain protection 6y adin^ |}ur5Ma«^ to the provisions of 22 
and 23 VicU c. 36, s. 29/' We think that that section, which ia 
now so largely acted upon, deserved ^t least some few worda 
of comment and explanation. 

But, the reader will inquire, is ther.e no mention of Lord 
Cranworth's Act of last session in this new edition ? Yes, it is 
printed in full in the Appendix, with a note, in which we are 
told that " this Act was published at too late a period to allow 
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of Its provisions being noticed in the proper places tlu*oughout 
the work. The importance of the Act justifies its insertion at 
length/'— (P. 561.) 

Now, we grant that Mr. Badger has been unfortunate in the 
time selected for publication ; but yet it was not too late to 
admit of some comment on the various sections of the Act appli- 
cable to wiHs, and of some advice being given as to the advisa- 
bility of trusting to its powers. Nor was it too late to add to the 
"Miscellaneous Forms'^ which the volume contains, a few forms 
showing how the power of sale of real estate given by the Act 
may be made available — how the operation of the Act may be 
negatived, &c. But that an edition of " Concise Forms of Wills " 
should be published eight months after the introduction, and up- 
wards of a month after the passing, of such a measure as that of 
Lord Cranworth's, without ftirther notice than is vouchsafed to 
it by Mr. Badger, is perfectly ridiculous. A copy of the Act 
may be purchased of the Queen's printers for the sum of six- 
pence ; and no one therefore will thank Mr. Badger for printing 
it, or for the information that it is ** important."* The powers 
of sale — of givmg receipts — of maintenance — of appointing new 
trustees — of compounding debts, &c., given by the Act, are 
more comprehensive than most of the forms of like powers con- 
tained in this new edition, and now to insert these latter formi? 
in drafts of wills is worse than useless. 

For the miscellaneous forms to which we have referred, the 
editor is solely responsible (see Preface). They occupy one 
hundred pages of the volume. We do not pretend that we have 
read over all these forms, but we have examiiied a considerable 
number of them. Some are undoubtedly good^ — some are inele- 
gant — a few are bad, and there are two forms which ought not 
to have been given at all. The two we have last alluded to are 
forms charging real estates with the payment of debts and 
legacies (pp. 429, 43a). They, however, have furnished the 
editor with the opportunity of writing a note on the various 
perplexing questions which may arise by so charging real estate,, 
without expressly providing the requisite machinery for worfcr 
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ing out the charge, which is 720^ done by the fonns in qaestion* 
"The consequence of inserting such words," says the editor, 
" has been a vast amount of litigation of the most unsatisfactory 
kind, resulting in irreconcilable decisions, tending to throw 
doubt on innumerable titles " (p. 430). We question much the 
usefulness of this lengthy note in a book of practice of the kind 
now under review ; but others may not agree with us in this 
respect We may however ask, what object Mr. Badger had in 
view in including in his collection, forms, the use of which, he 
says,." has thrown doubt on innumerable titles?" Mr. Badger 
has answered the question himself. "No testator," says the 
learned editor, " ought to create a charge of debts upon his real 
estate, without at the same time expressly creating a trust or 
power for giving effect to the charge, and without distinctly 
pointing out the persons by whom the trust or power is to be 
exercised. It is on this principle that the preceding forms of 
wills have been framed. It will be noticed that words amount- 
ing merely to a charge of debts, without the proper machinery for 
fully working out the charge, have been omitted, except from the 
two or three detached miscellaneous forms, intended to act as a 
warning^ to which this note is appended." — (P. 435.) The 
. absurdity of this reason is indeed too great to require any com- 
ment ; but we may remark that nine-tenths of those who, in 
actual practice, may avail themselves of the forms in this volume, 
will not have the time or inclination to wade through the whole 
of this long note ; and there will doubtless be some who, not 
seeing the warning, and not aware of the trap laid for them, 
will unconsciously add to the already innumerable titles on 
which doubt has been thrown by the use of such forms. 

We will not tire the reader by extracting here for his perusal 
many of the editor's miscellaneous forms ; but we will select 
two — the one being an example of an inelegant form, the other 
of a bad form. 

The first is a form by which several annuities are given to 
various persons (p. 440). After the bequest of the annuities, 
the form runs as follows: — "The said several annuities to be 
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respectively payable, during the respective lives of the said 
several annuitants, in equal half-yearly portions, and the first of 
such portions to be paid at the end of six calendar months from 
my decease, and a proportionate part of such annuity to be paid 
to the executors, &c., of the annuitant," &c. ; and in the remain- 
ing part of the form the words "<Ae annuity^' are used. Now, 
the word annuities in the plural having been used in the earlier 
portion of the form, the use of the words ** stich annuity j' or 
" the annuity" in the singular, is incorrect and inelegant. And 
in the same form, after directing a fund in stock to be appropri- 
ated to answer ^* the annuity," there is a direction that " such 
fund" — that is, the stock — " shall, subject to the payment of the 
annuity, form part of the ultimate surplus of the monies to arise 
as aforesaid.** 

Professor De Morgan has observed, that ^ in most parts of 
arithmetic all quantities must ha?e the same unit. You cannot 
say that two yards and three feet make five yards, or five f^Qi^ 
because two and three make five." So here we may remind Mr. 
Badger, that you cannot say that a sum of stock shall form part 
of a sum of money. 

The second form to which we have alluded will be found in 
p. 509. It is as follows : — ^^ As to such portion of my estate as 
shall at any time consist of leaseholds, annuities, reversions, or 
other property, either of a decreasing or increasing value, my 
wife, and my infant and unmarried children, shall be entitled 
only to the interest of the actual value thereof, as if the same 
were sold, and not to the annual produce thereof." There are 
two objections to this form. First, no means are provided for 
ascertaining the actual value of the property in question ; and, 
Secondly, supposing that it could be ascertained, the rate of 
interest to be allowed on such value is not mentioned. Suppos- 
ing the testator to have authorized investments in the three per 
cents., real securities, bank stock, and East India stock, or that 
the draftsman, following the precedents in this volume, should 
have forgotten to negative the power given by Lord St. Leonards' 
Act to invest in such securities, would the rate of interest pay- 
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able to the wife, &c., have to be calculated on the supposition 
that the amount of the actual value had been invested in the 
three per cents., or in the other authorized securities paying a 
higher rate of interest ? Such questions as these ought not to 
be left open in well-drawn wills ; and it is clear that no trustees 
could safely act under such a clause as the one we. have last 
quoted without the advice of the court. 

The most curious blunder in the whole of the work is to be 
found in the "Suggestions to persons taking instructions for and 
preparing wiUs." It is of course an oversight, but one that ought 
not to have occurred. In page 630 there is the following 
''" suggestion :" — " Sincee very man has a right so to shape the 
disposition of his property as to ayoid the probate and legacy 
duty, if possible, and there is no fraud in so doing, it may be 
suggested that those duties may be saved by the execution (in 
the presence of one witness obly) of a revocable settlement, in- 
stead of a will This may be important if the property consists 
principally of permanently invested personalty, and the intended 
objects of bounty be of distant degrees of consanguinity to the 
person who is providing for them." That probate duty may be 
thus saved is undoubtedly true. It is also true, that no duty 
under the name of legacy duty will be payable by the objects of 
the settlor's bounty ; but the editor has failed to explain how that 
inconvenient duty may be saved, which, as regards personalty, 
is calculated at the same rate as legacy duty, and which is gene- 
rally known by the name of Succession Duty. 

We repeat that the editor has not performed his task satisfac- 
torily. The volume will, however, be found useful by the 
experienced conveyancer, who can detect errors, and who can 
correct and add to the forms he may here find partially adapted 
to his purpose ; but we would caution all those who cannot trust 
to their own knowledge and experience in drafting, from relying 
implicitly on any one of these precedents or forms, although 
"settled" at Lincoln's Inn on the Ist of October, 1860, by the 
Beader on Conveyancing to the Four Inns of Court, 
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Art. Vin.— recent WORKS ON THE LAW OF 
SHIPPING. 

1. A Compendium of the Law of Merchant Shipping^ with an 
Appendix containing aU the Statutes and Forms of Practical 
Utility; by Frederick Philip Maude and Charles E. 
Pollock, Bamsters-at-Law, second edition. London : Sweet, 
1861. 

2. A Treatise on the Law of Merchant Shipping ; by David 
Maclachlan, M,A., of the Middle Temple, Barrister-at- 
Law. London : Maxwell, 1860. 

3. A Treatise on Maritime Law; including the Law of Shipping^ 
the Law of Marine Insurance, and the Law and Practice of 
Admiralty; by Theophilus Parsons, LL.D., Dane Pro- 
fessor of Law in Harvard University, &c. &c. In 2 Vols. 
Boston : Little, Brown, & Co., 1859. 

rriHERE is a tide in the affairs of publishers, and sometimes 
JL it sets so strongly in one direction that there is a danger 
of floods. It would seem that books relating to merchant ship- 
ping are now in the highest favour with writers on jurisprudence, 
and we trust that they may become so with readers also. The 
importance of the subject cannot be over-estimated. Of all 
branches of commercial law this is one of which it is most desir- 
able to find the principles well defined, the rules certain, and the 
practice simple and rational. Many besides lawyers must be 
familiar with the law which relates to shipping. The ship-owner, 
the ship-master, those who charter, and those who insure, cannot 
remain ignorant of the general doctrines which govern their 
property in, and use of, the merchant marine. And indeed we find 
in our leading seaports that some of the merchants, and all the 
leading houses of solicitors whose connection lies among mer- 
chants, are well informed on the points which ordinarily arise 
concerning the various shipping interests. 

Addressing ourselves now to the publications before us, let us 
first take the compendium of Messrs. Maude and Pollock, (1861.) 
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This work has reached a, second edition. Like many other ^ 
heirsy it comes into possession of its titles and honours by the 
sudden death of its predecessor. A vexatious fate befell the first 
edition^ which, depriving it of much of its practical use, virtually 
strangled it. It had the misfortune to be published just before 
the " Merbhant Shipping Act, 1854," was passed. The *^ Pas- 
sengers' Act, 1855," also became law in the succeeding year, 
and these measures rendei'ed it necessary to re-^dit, and re-write, 
in many instances, every English treatise on this subject intended 
to be preserved for our law libraries. The first edition of this 
work by Messrs. Maude and Pollock, we had perused at the time 
of its publication, and found it capitally executed, and we deeply 
regretted to see so much labour, c6mparatively speaking, 
thrown away. The learned authors, however, were courageous 
enough to buckle to again and commence the work of reconstruc-^ 
tion; and it has now no superior as a trustworthy, well-arranged, 
and practical compendium of the law of Merchant Shipping. 
We thus register our judgment of the merit of the volume of 
Messrs. Maude and Pollock, and abstain for the present from 
selecting any particular passages for extract, or subjects for com- 
ment. We shall have shortly to return to certain of the topics 
embraced by the authors, with the specific object of considering 
the development of the existing law, and the working of the 
late statutes. 

We turn now to the treatise by Mr. Maclachlan, the preface 
of which is calculated to raise high expectations in the reader ; 
for the author therein announces that it is conceived to supply 
the defects of all previous and existing treatises on the same 
subject. These treatises, however, he candidly shows, are not 
so much to blame in respect of their shortcomings, for he specially 
informs us that the bulk of the maritime law of this country is 
an unwritten law ; still, after this flourish, we felt ourselves 
authorized to expect novelties, as well in the author's theories 
on this great subject, as in his treatment of its details. But 
we are reluctantly compelled to say that the book is not so ori- 
ginal as its author professes it to be. He divides his subject 
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just as Abbott has done, nor does he treat it at all differently^' 
The chapter on " pilotage " is meagre, and makes no mention 
of the " Scandinavian " or leading case, aa showing that the im^ 
munitj of shipowners may be forfeUed^ under circumstances 
where the master of their vessel passively allows misconduct on 
the part of a pilot compulsorily taken on board. This is an 
omission only, but there are sins of commission also. The pages 
from p. 596 to €02 bear an unmistakeable family likeness to 
certain papers which appeared in our Magazine some few years 
back, upon the subject of "Maritime Lien«," and also to certain 
chapters in Mr. Coote's publkation^ on the practice of the 
Admiralty Court. 

In these pages Mr. Madachlan treats of maritime liens^ — their 
division and nature — their ranking and priority as regards each 
other, and also the marshsdling of assets^ at the suit either of 
plaintiffs or defendants. 

His analysis of the subject, and the definitione used by him, 
are precisely those which have speared in our Magazine and in 
Mr. Coote's pubEcation; even the very terms which were therein 
for the first time applied to this then entirely unwritten subject, 
reappear in Mr. Maclachlan's book. 

Is this a true mental and verbal coincidence? K it be so,^ it 
is curious ! Mr. Seijeant Shee, however, in the new chapter 
added to his latest edition of "Abbott/* was not equally gifted 
with the faculty of seeing his subject with another man's eyes ; 
^nd, with characteristic fi^nk-heortedness, felt no difficulty in 
acknowledging his oMgations to the ptageTB which had appeared 
in our Mag^ine. Ml:. Maclachlan, however, who has pubhshed 
subsequently, arrives at the same conclusions upon a little- 
known subject, and uses the same terms of art in treating of it 
as his predecessors, without a feeling of debt to any one ; and he 
also does more, for, by an equally remarkable coincideiKe, he 
publishes to the world as his own truth, an error innocently pree. 
pounded by Mr. Coote upon the subject of marshalling assets 
between contending suitors in bottomry^ where a cargo forms 
wpart of the fund. Mr. Coote,.however, is entitled to be absolve^^ 
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bec^QAe be stated the law as it stood at the time his book went 
to the pr^s. At this period, the law, upon the point to which 
we refer, was contamed in the cases of the Trident and the Con- 
stamia. Shcwiily, however, after Mr. Coote*s book was published. 
Dr. Lurfiiagton, in the case of the Prisdlla (see 36, Law Timesj 
p. 273), made great and essential alteration in his views upon 
the point. Strange to saj^ this leading case is not mentioned 
at all by Mr. Maclachlan, though decided more than a twelve- 
month ago* It certainly is not a necessary inference, that the 
case does not appear in Mr. Maclachlan's book because it did 
not appear in Mr. Coote's. Still, the least suspicious critics 
dislike to see this class of error ; for they know that authors 
before now have been detected in the heinous crime of quoting 
authorities second-hand &c«n the works of predecessors without 
making examination of the original sources referred to. 

Whilst pointing out^ as above, Mr. Maclachlan's defects, and 
his errors of judgment as an author, we, at the same time> do 
not desire to be understood as expressing a sweepingly hostile 
opinion of the work. Over some parts, particularly, great care 
seems to have been expended, and it contains much interesting 
dissertation not to be found in other treatises. 

The next work on our list emanates £rom an American author 
of repute, Mr. Theophilus Parsons, Dane Professor of Law in 
Harvard University.^ Of course, these two volumes are not 
the work which an English lawyer would obtain if he were limited 
to procure but one work only, for the statutes before alluded to 
must form the basis of a considerable part of any practical treatise 
for the use of our countrymen; but we recommend here, as 
we have often done elsewhere, and on other occasions^ that the 
English lawyer's library should, when possible, embrace treatises 
by the best American authors, whose views, we must say, are 
frequently broader and more philosophical than those usually 
met with in English treatises. With some subjects, especially 
those which touch on international rights, writers in America 
are more familiar, and they have the advantage of a large 
1 Briefly noticed in L. M. & B. for Aug. 1S60, voL iz. No. 18. 
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class of intelligent readers interested in the topics discussed. 
We do not pledge ourselves to the soundness of all Mr. Parsons' 
views, or the perfection of his volumes ; for that involves an 
undertaking on our part, that we have examined every page 
minutely, and tested his authorities invariably — duties we do not 
pretend to have performed. But we may be allowed to say, 
that we have studied enough of Mr. Parsons' volumes to venture 
an opinion that they are well worth having, by way of a second 
loaded barrel, by those who propose to sport or fight over the 
field to which he has here directed his skill and labour. 

Reserve, we knoiv, is a virtue more praised than practised 
among lawyers. But we nevertheless claim to exercise a right 
to it for the present. We have given here such a general account 
of the character of the works before us, as we have thought 
would be useful to the reader. We shall probably have other 
treatises on the same subject to consider on an early occasion, 
when we hope to use the opportunity for m6re precise comment 
upon sundry points suggested by the perusal of the recent lite- 
rature on Merchant Shipping. 



Art. IX.— the ELECTIVE FEANCHISE, AND THE 
MODE OF ITS EXTENSION TO THE WORKING 
CLASSES. 

THE ministries of Lord Derby and Lord Palmerston respec- 
tively, in 1859 and i860, laid before the House of Com- 
mons bills for amending the laws relating to the representation 
of the people ; under which familiar formula, in each case, an 
enlargement of the Elective Franchise was proposed, with .the 
professed object of placing it within the reach of the working 
classes. The bill of 1859 was introduced by Mr. D'IsraelL It 
proposed electoral qualifications of a kind unknown to the 
constitution; but not adopting an extension of the house- 
hold franchise, it was opposed both on the ground of its 
novelty and of its reticence ; and the success of an amendment. 
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proposed by Lord John Russell, that no other re-adjustment of 
the franchise would satisfy the House, led to a dissolution 
of the parliament, and, after a new election, to the retirement 
of the ministry. Th^ bill of 1860 was introduced by Lord 
John BusselL His auccess over: his predecessors left him no 
other course than to propose, as his chief measure, a reduction 
of the £10 household franchise. The progress of the debates 
exposed the dangers which attended that step in the dark; ; 
and at length a majority, constituted from both parties, aghast 
at the great change by which the constitution was threat- 
ened, and taking courage from the indifference, if not th^ 
disapproval out of doors, adopted a Fabian policy ; and cover* 
ing the opposition by notices of motion for the improvement 
of the bill, BO numerous that the whole time of the session 
was insufficient for their discussion, they forced the ministers to 
withdraw it. The small but advanced party in the House, led 
ou this occasion by Mr. Bright, approved neither the Gonservar 
tive nor the Whig measure, although they would have accepted 
the latter as an approximation to their views of parliamentary 
reform. A generous spirit, in favour of the working classes, per* 
vaded the debates ; but lie constitutional learning, the reasonings 
and the eloquence displayed, tended to make it manifest that 
the Whig measure, if it became law, would place in the hands of 
the largest, and that a homogeneous class of the people, a degree 
of political power incompatible with the just influence of the 
higher, more wealthy, and more educated electors, and incon-t 
sisten,t with that ancient principle of the constitution which bases 
the elective franchise on property. But, although these measures 
have miscarried, an opinion extensively prevails that the elective 
franchise should be conferred on the working classes, or placed 
nearer to their reach, if a mode were devised by which they 
could enjoy it without obtaining, by virtue of their numbers, an 
.undue share of political power. No one, eyen amongst the 
working classes themselves, who can estimate the political and 
personal freedom enjoyed under our constitution, would desire to 
risk their cpntinu^ce, by the disorganization, in, concession to 
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' a mere theory of popular rights, of a constituency which, in 
practical result, leaves little to be desired in the ^selection of 
representatives. Yet, so far as the constituency can fee extended 
with safety and prudence, it is wise to enlarge it ; for the fran- 
chise must be regarded as a just object of desire^ and when 
possessed by the working man, and exercised with purity, it 
«hould tend to elevate him ui bis own osteem as well as in isoclal 
position. 

With these sentiments in fevour of the working classes, we 
propose to consider their claims ta have the entrance into the 
parliamentary constituency widened, and the extent ai^ mode 
of their admission. But we must premise that we look upon the 
preservation of the fundamental prinmple of our parliamentary 
representation as a datum in the problem. TMs is no qtiei»tiod 
of equal rights. The rights conceded by our laws and constitu- 
tion are enjoyed equally by all, without any other qualification 
than being natural-born subjects ; but the privileges regarded 
as trusts, with whidi correlative duties are connected, ate enjoyed 
through selection by means of qualifications ; and the equiality 
with regard to these, can only consist in the eqma} and uni«- 
versal application of the laws by whk^ the selection is made ; 
as the qualifying conditions, fSpoto tkeir nature, are not attftinabk 
with equal facility by alL 

The principle laid down by the ancient constitution fof the 
©election of the elector, las it may be collected from the earliest 
statutes, was ind^endence in refi^)ect of property, oi* as evidenced 
by social position. Whether that principle Was aidopt?ed by 
abstract study of the motives which ordmarily influ^oce hun^n 
conduct, or was the result of oonstwit observation, thi^ men,, 
independent by property and station, are usually superior to the 
ten^tation to corruption to wWch poverty is exposed, nao&t per-, 
sons will admit that it affinrds considerable practical secinrity for 
the honest and just discharge of pubfic dtity or trust. Land, 
when parliament was first instituted in its present forai, vms the 
only property favoured by the state ; and to the owners of land 
.alone the election c£ knights of <couaities was intrusted^ But 
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Bot to land of "all tenuires was* the franphise given ; th^ owuers 
Df laitd, subservient by their tenmre, aa copyholders and, lease-^ 
holders for years, were ejxcluded, and the fost electee were th^ 
knights, esquires, and ireehpldeirs who Attended the county 
court, and there exercised the then idnu>si; equivalent authority 
of judges and juries. There is, indeed, a question of learned 
controversy, whether the right of election did not include personal 
of inferior position who attended ^he county court; but thait 
extension of the original right, if it ever existed, was put a^ 
end to by the statutes which declared the qualification pf the 
Sectors. 

. These statutes were passed in the reigns of ^en^y IV., V., 
^nd VI., between the years 1405/and 1435, and they continued 
in force, as regulating county flections, to the time pf the Refornji 
Act of 1832. The fijcst statute of Henry lY, was founded, as 
appears by the preamble, on a complaint by the commons to the 
king of the undue election of the li^nights of counties, which wer(^ 
sometimes made of affection of sheriflfe, and otherwise against 
the form of the writ. It regulated the mode of eleption, an^ 
declared that, aftei: previous proclamation of ^he day and place of 
holding the county court, " all they tihat be there present, as well 
suitors duly sununoned s^ others^ should attend to the election.'^ 
It directed that the *' names of the persons chosen should be 
written in an indenture, under the seals of att them that did 
^oose them, and tacked to the writ, which should be the 
sheriff's return.-''^ 

The statute of Henry V. i^eatdpted the ichoice of knights to 
those resident within the shire, and aJso enacted '^that the 
.knights, esquires, and othears which should be choosers of kni^ts, 
be {Jso resident within the same shires/' ' 

The statute of Henry VI. was passed after an interval of 
above a quarter pf a century,^ during which, as may be inferred • 
^from its preamble, a severe struggle was made by inferior land- 
/owners, arud probably othei?8 not landowners, wjip attended the 

17 Henry IV., cap. U>, -^,d. 1406. 
» 1 Henry V., q^. I, a,p. 1413. 
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county courts to give their voice in the election; but the innova^ 
tion was put down by the statute^ and a landed qualification of 
forty shillings a-year was fixed. The preamble, in indignant 
language, declares " that the elections had of late been made by 
very great, outrageous, and excessive numbers of people dwelling 
in the counties, of the which most part was of people of small 
substance and no value, whereof every of them pretended a voice 
equivalent with the most worthy knights and esquires dwelling 
in the same counties ; whereby manslaughters, riots, batteries, 
and divisions among the gentlemen and other people of the 
same counties, should very likely rise and be, unless convenient 
and due remedy be provided.** It declared *^ that the electors 
should be people dwelling hi the counties, who had free land or 
tenement to the value of forty shillings by the year at the lenst, 
above all charges; and the elected, or they which should be 
chose, should be dwelling and resident within the same counties ; 
and such as had the greatest number of them that may expend 
forty shillings by the year and above, should be returned by the 
sheriffs, knights for the parliament.''^ The statute directed *^ that 
the knights to be chosen should be notable knights fbr the same 
counties for which they should be chosen, or otherwise such 
notable esquires, gentlemen of the same counties, as should be 
able to be knights; and no man to be such knight which standeth 
in the degree of a yeoman or under.** 

The last statute was passed also in the reign of Henry VI., to 
correct an omission in the previous statute, and it enacted "that 
the freeholds of the electors, as well as the place of their dwelling, 
must be within the county.** * 

The ancient elector — the forty-shilling freeholder — ^was thus 
^established as the only elector for counties, and he so continued 
for 400 years. The tenure implied possession of free land by a 
freeman; and it comprehended such land held in fee, in tail, 
or for life, either the life of the holder or of any other person. 
Forty shillings was in those days a considerable sum, as weH 

' 8 Henry VI„ cap. 7, a.d. 1429. 
» 10 Heniy VI., cap. 2, a.d. 1432. 
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^vitli reference to the coin ae to tlie market prices of commodities; 
It represented an income of onertenth of the qualifying income 
for knighthood, which was fixedr by the statute de militihusy in the 
reign of Edward 11,, at £20 per annum. 

The qualification of electors for cities and boroughs was not 
fixed, nor regulated in respect of property, by any statute. The 
'Statute of Henry V., before cited, enacted that the citizens and 
burgesses coming to the parliament should be chosen men, citi<- 
zens and burgesses abiding and free in the same cities and 
boroughs, and no other ; ^ and the statute of Henry VI., also 
before cited, declared that the citizena and burgesses had always 
been chosen by citizens and burgesses, and no other ; and it 
directed that the elections for cities and boroughs should con- 
tinue to be made by the citizens and burgesses.* But these 
were not originally united in corporations ; and the citizens and 
burgesses are supposed at first to have been the free inhabitant 
householders, members of the courtJeet of the city or borough* 
In the course of time the constituency of cities and boroughs, 
being unregulated by statute law, ranged into varieties which 
included inhabitant householders paying scot and lot — owners of 
freehold tenements and burgages within the borough, and voting 
as forty shilling freeholders— corporations, consisting of mayorj 
aldermen, and burgesses — inhabitants at large, and in some in- 
stances potwallopers. In the majority of these cases, the right 
of election was enjoyed by the wealthiest and most influential 
inhabitants, although, from the corporate franchise being uncon- 
nected with property, and being transmitted in most corporations 
by birth, marriage, and apprenticeship, many poor bui^esses 
were mingled with them. In general, however, the mayors 
aldermen, and burgesses, were the patricians of the borough, 
amongst whom the people dwelt as the plebs. 

The l^slation of the Reform Act of 1832 proceeded on the 
principle of qualification, and that a landed one ; for it attached 
the franchise to the houses within boroughs, and restrained or 

* 1 Henry V., cap. 1. 
'53 Henry VL, cap. V^. 



808 Extension of the Franchise 

abolished the ancient qualifications not landed. It refiatnc^ in 
counties the forty shilling freeholders, including auKHigst them 
leaseholders for life, — by law, freeholders; but raising the 
qualification of freeholders for life to £10^ unless where th« 
freeholder was in the actual possession of the tenement, or it<5ame 
to him by marriage or devise. It added copyholders for lifcj c^ 
for any larger interest in lands of the value of £10 per annum ; 
and leaseholders for years, for terms originally not less than sixty 
years, if of the value of not less than ^10 per annum ; for terms 
originally not less than twenty years if of the value of not less than 
d£50 per annum ; and occupiers as tenants at not less than £50 
per annum. In boroughs, the only qualifying principle was the 
occupation of a house of £10 yearly value, whatever might foe 
the interest of the occupier in the tenement ; and thus the Kefonn 
Act effected a diminution of the county (constituency in favour of 
the boroughs; for each house within the borough^ before that Act, 
gave, or might give, to the freeholder a vote for the county, 
whilst the Beform Act transferred the right to vote from the free- 
holder to his tenant the occupier,, or, if he occupied his own 
freehold, obliged him to give ^is vote in respect of it to the 
borough. The rights of freemen w^e resei:ved in corporate 
boroughs in respept of their personal franchise; but this reserva- 
tion was tJie result of eompromi/se, and was not intended or 
desired by the original framecs of the Reform Act ; and the firaur 
chise is so much, disfavoured in the Act, that the number of 
those who enjoy it ia gradually diminishing, and it wiU in tim^e 
become extinct. 

This new distribution of the francdbise, combined with the 
disfranchisement of fifty-six rotten boroi^s, and the creatioii of 
(forty-tthree new boroughs returning sixty-^ve members, and 
other arrangements which iJie fitieform Act made,, placed a larg^ 
share of pofitioal power in the hands of the middle class of the. 
people ; bqick they neither knew the extent of their power, nor. 
ivfeie infepared to aecejpt it as a Buffioient concession of str^gtl^ 
either as against the crown or the aristpcracy. The coercive 
and unconstitutional .syst^n on whicb the government ha^ 
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dtiring moist of the preyiQUs part of this century. Been 4;»m«d 
on — the frequent BuspensJons of the Habeas Corpus Ajct — ^the 
Acts passed^ of which "the Six Acts" in 1820 are examples, for 
preventing public meetings, curtailing the fiberty of the press^ 
and for other restrictions upon the liberty of the people — tibe 
frequent riots and conspiracies engendered by the dissatrafacticm 
which prevailed, and the state prosecutions whidi followed than*— 
hud created amongst the middle class a sense of insecurity, ssid 
a full belief that the power they had acquired was not suffi- 
cient to contend with the higher classes, nor to prevent a recur- 
rence of such unconstitutional measures. The feeling long con- 
tinued, that they should attempt to increase their ^rength by 
extending the franchise to the lower orders of the people, and 
should protect th^oa and themselves from the influence of the 
hi^er classes by the ballot. They did not perceive that to ex- 
tend the franchise was to cinrtail their strength; nor that, so long 
as they preserved it within their own large but homogeneous 
class, it gave them the preponderance of political power. But 
opliaion is now more enlightened, and the great change made by 
the Eefotm Act is now perceived, as well as the necessity there 
is for caution in redistributing the electoi'al franchise. Com- 
pare the majorities, and notice the small house© by which the 
governments, previous to the Reform A<5t, carried the unconsti^ 
tutional measures referred to, with the small majorities and 
large numbers which now attend an important government 
m^sure, and it will be apparent that, with the rotten boi^oughs, 
the undue influence of the crown and of tho aristocracy passed 
away. Compare also the composition of the House ^f 
Commons before and since that demarcation ; and what lai^e 
numbers do we now find of members of the middle class sent 
there by their elective power. No ax^om can be more elea^r 
than that the changes made by the Reform Act, vested m the 
constituency (whoever they may be) the pow^r <£ determining 
what mien shall carry on the government, and what policy shall 
prevail on great public questions. 

The great power now vested 4n the constituency, for good or 
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for evil, makes a new distribution of it an important, if not a 
vital, consideration. Before offering our views respecting it, we 
will call attention to the constitutional position of those who do 
not enjoy the franchise, and who are generally told that they 
are deprived of a right It is a trust, and not a right. It can- 
not be enjoyed by all ; and therefore those to be intrusted with 
it must be determined by selection. This is not peculiar to the 
elective trust; it applies to other trusts involving public duties, 
Magistratea must be qualified by the ownership of land. No 
man can be a juryman unless he is qualified by property ; and 
80 essential to our liberties was a property qualification deemed 
for jurymen, that the Bill of Rights required that *' jurors, which 
pass upon men in high treason, ought to be freeholders." The 
right which all subjects equally possess is, to acquire the fran- 
chise ; and, although fiK)m the nature of society, all have not 
equal facility to acquire, yet the greater part of those that pos- 
sess it did not obtain it through hereditary transmission. Com- 
paratively few men are bom freeholders or copyholders ; and the 
occupation of a house is, by most people in the outset, main* 
tained by the struggle of industry and frugality with opposing 
circumstances. 

It is the feshion to say that the non-voter is unrepresented, 
or that he has no voice in the government ; but that is not true 
in constitutional theory, or in fact. In very early times it was 
declared in parliament) and entered on the roll, that the knights, 
citizens^ and burgesses assembled in parliament, were the procu- 
rators and attorneys of all the counties, cities, and boroughs, and of 
the whole people of the kingdom.^ And this is the true constitu- 
tional principle, " to which (observes Mr. Hallam) the House of 
Commons is indebted for its weight and dignity, as well as bene- 
ficial efficiency, and which none but the servile worshippers of the 
populace are ever found to gainsay." * The member represents 
the non-voters within his county or borough as well as the 
voters. The former, as well as the latter, and both in equal 

1 Rot. Pari. Hen. V., p. 542, a.d. 1406. 
* flallam's (?onst. Pist^ vol. i. p. ?61^^ 
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degree^ enjoy the right of assembling in ][>ublio meeting to ex- 
press their opinions on public measures — of petiti<niing both 
Houses of Parliament^ and of writing, printing, and publish- 
ing their opinions and views. It is seldom that we hear the 
working classes conciliated by such information, although these 
rights put within their reach the means of declaring their views 
and opinions to their fellow countrymen, of urging them on the 
legislature, and of suggesting to the latter any measures they 
think desirable for their own or the public good. 

We may now, then, consider the question, whether the 
standards of elective qualification may be altered with pru- 
dence and safety, so as to put the franchise more within the 
reach of the working classes of our fellow-countrymen, defined 
by Mr. Bright *' as persons who live by their daily work, and 
who receive their wages weekly, fortnightly, or at short 
periods."' ^ This class, in numbers far exceeding the rest of the 
community, ranges from the lowest labourer to the highest 
artisan, with a scale of wages which graduates from twelve 
shillings arweek of the farm-labourer, to five pounds a-week of 
the skilled artisan. * The wages of the highest of the latter 
class place them on a level, as regards income, with a large por- 
tion of the middle class, and even with high grades in the army 
and navy ; and seem to put within their reach the franchise, by 
the occupation of a tenrpound house, or of a house erected by 
themselves, and held by lease for life, of the annual value of 
forty shillings. But, unhappily, this class has yet to learn the 
practice of frugality and saving; and when Mr. Bright said 
in parliament, that probably not one in fifty of the men, 

' Hansard, vol. 167, p. 900. 

' See in Quarterly Rmew, No. 216, July, 1860, an article " On Workmen's 
Earnings and Savings." The writer points out the progressive increase of wages 
from early times, and shews the present wages in various trades. He shews 
that in the iron-trade the highest class of workmen, the rail-rollers, have wages 
which place them, as to daily pay, on an equality with a lieutenant-colonel in. 
the guards ; and generally that the workmen in that trade aie in a better con- 
dition than the average of professional men and of the middle class. The 
writer shews the rate of wages in factories and elsewhere, and arrives at the 
conclusion that '* there can be no doubt as to the ability of the better pattl 
classes of working-men to lay by a store of savings.*' 
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whose hands had produced the wonderM assortmont of manun 
factored goods which he witnessed at Mr. Watts's warehouse at 
Manchester, had a vote ; and yet more, when on a late occasion 
he spoke of the intelligence and prudence of the working-classes, 
and their claim to possess the franchise, as was manifested by 
the co-operative societies in Bochdale ; and stated that, out of 
thirty-two persons composing the managing committee of those 
socbties, the aggregate annual transactions of whbh amounted 
to j£^300,000, only one possessed a county vote^ and one a 
borough vote — ^he in truth passed a censure on the improvident 
habits of the artisan class.^ 

The measures of the two ministriea for enlarging the consti* 
tuency differed remotdiy from each other. Mr. D'Israeli pro- 
posed to make personal property a qualification, and that persons 
who held funded property, Bank stock, and East Indi& stock 
to the amount of £10 per annum, and those who had £60 for 
one year in a savings' bank, should be electors for the boroughs 
in. which they resided. He proposed, also, to give votes to 
pensioners in the public service, but who had ceased to be 
employed, whether in the naval, military, East Indian, or civil 
service, to the amount of £^0 a*year ; and that votes should be 
conferred on those classes whose educatbn had involved some 
amount of capital, graduates of the universities, ministers of 
religion, members of the legal and medical professions, and 
schoolmasters who possessed a c^rtifiQate of the Coimcil of 
Education. He also proposed to give votes to lodgers who 
should pay eight shillings a-week, or £20 a^^year. Lord 
John Russell did not allow the minister even the merit of 
novelty in these franchises. "He has arrived (he said) only 
so far as I arrived before." The franchise from £10 a-year in 
the public fonds, was identical with that proposed by Lord John 
Russell in' 1854; the franchise from the savings' bank differed 
only as between £60 and £50 : his lordship had also proposed 
to give votes to graduates of the universities. The bill was 
opposed by an amendment suggesting an extended household 
1 Speech at Leed8^7im«r, 12th Dec, I860. 
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fhmchise as a {yreferabl^ mea;Bure; and whea Mxl' Bright 
fitstened on the new fraqchises the epithet of ** fancy/' the 
bill of the Conservatives was doomed* 

The bill introduced by Lord John EuaseH in 1860^ has one^ 
merit which he clain^d for it — simplicity. In introducing it^ he, 
said that the ministers had deemed it better on the whole ta 
make their measure as simple as possiUe^ to avoid those pro* 
posals which they themselves had made in former years, and 
which were likewise made last year by their predecessors- in 
office, the franchises hitherto unknown to the constitution, which 
Mr» Bright called "fancy franchises ; " and which, although 
many of them might confer the right of voting on persons weU 
(qualified to exercise it, yet were almost every one of them liable 
to abuse^ and to result in the creation of fictitious votes^ Hcj^ 
therefore^ proposed to reduce the £10 occupation franchise in 
boroughs to jC6, in rental value^ but repealing the condition of 
previoud payment of the assessed taxes, leaving it sufficient to 
have paid the poor-rate. He abo proposed, as his predecessor 
had proposed, to reduce the county occupation franchise to £10 
a-year ;^ and, as the House of Commons has likewise voted in 
favour of that reduction, it may be assumed that it will be made 
a part of any future measure of Reform. 

In estimating these schemes we give the preference to that of 
Mr. D'lsraeli as certainly innocuous, although not calculated to 
effect its object, if that were to fdaee the franchise within the 
reach of the working classes; for an income of £10 per annum 
out of the pubHc funds is equal to a capital of about £300, a sum 
•not only beyond the attainment, in any reasonable time, of the 
42i08t prudent artisan, but is in itself a higher status than the ordir 
nary ten^pound householder, or even the forty-shilling freeholden 
-The other franchises he proposed, we think, may safely be con- 
^fered as an appendage to any scheme of enfranchisement ; but, 
:excepting the savings bank, not one of them could ever confer a 
vote on the working class. The scheme of Lord John Kussell 
.vra» the direct contrary of that of his predecessor ; for that of 
'-^ ' , Hanawd, voL 166— 2M0. ./ 
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his Lordehip would have benefited the working classeB exclu- 
sively, and been most nocuous in its effect on the remainder of 
the constituency. An occupation franchise descending to £6, 
equal to a rent of less than two shillings and fourpence a-week, 
drives the landed qualification to the lowest dregs, and enters 
far into the confines of pauperism. Its certain result would be, 
the introduction into the constituency of the poorest and most 
dependent of the community, in numbers which, in some 
boroughs, might give them a superiority to the other constituents, 
and always the preponderance in any contest which would divide 
the higher and middle classes — a situation, also, which would 
expose them t6 every species of bribery and corruption. 

The failure of Lord John Russell to carry out his own plan of 
reform after the defeat of that of his rival, opens a new view of 
the subject. It will, perhaps, now be apparent that land 
and houses, in all their tenures, have become exhausted as quali- 
fications for the elective franchise. But we need not therefore 
despair; for have we not boundless wealth which, for that pur- 
pose, is yet intact? It is, perhaps, fortunate that we have in 
personal property a resource; for the large and continual increase 
of population, and the concurrent increase and spread of wealth, 
create a demand for the extension of the franchise that must be 
supplied, not only to the working classes but more copiously to 
the ranks above them. The numerous land-companies that every 
where buy and disfigure the land, by subdividing it into small 
patches, are chiefly organized from the desire for votes, and because 
there is no other practicable mode of obtaining them; and even 
these outlets for the people are almost destroyed by the great in?- 
crease in the value of land near towns. But the chief recommenda" 
tion of personal property, for supplying future franchises, is, that 
it will adapt itself to all the principles on which the landed fran- 
chise is founded. The public funds of all kinds, the railway com- 
panies, the dock and canal companies, and other similar corporate 
joint-stock companies are, as elective qualifications, analogous to 
landed property. Investments in them are made for income, 
which, as regards the investor, is self-produced, like the rent of 
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land. It is property Hdd separate from the capital of trade, 
being generally such as the holder is able to withdraw from his 
business, and to set apart as permanent. We may, in such 
property, find a basis for a constituency as efficient as land, 
and which may be treated on the same principles, and by means 
of which votes may be placed within the reach of the working- 
classes, to an extent corresponding to their own exertions, and 
without overpowering the just influence of the more wealthy and 
educated portion of the nation. 

Many writers and thinkers, and amongst the most eminent of 
them Mr. Mill, have advocated education as a qualification for the 
franchise. But, although of opinion that all who obey the laws 
should have a voice, or the prospect of a voice, in their enact- 
ment and administration, he would not ^ive to all an equal 
voice, but would establish a plurality -of votes in favour of those 
who could afford a reasonable presumption c^ superior knowledge 
and education.^ However desirable it is to give a preponderance 
of power to knowledge and education, the terms of the propo- 
sition show how uncertain they would be, as an efficacious test, 
where a ^treasonable presumption'' can alone be obtained. But 
in the concerns of life we do not find education an infallible test 
of honesty, independence, frugality, or industry, or even of those 
conservative principles which, without -regard to party, must 
prevail in the community, to support the institutions of the go- 
vernment ; and these qualities, if we could find them, and indicate 
them by a positive test, we should, perhaps, consider better secu- 
rity for the due discharge of the elective trust than even education, 
especially when proposing to extend the franchise to those who are 
much too occupied in working for their living, to have much chance 
with the higher and middle classes where the contest is education. 

Such a test, we venture to think, may be found in the savings 
of working men, when invested for income. They would ordi- 
narily indicate the most industrious, the most frugal, and the 
most enlightened, as by their effect they would create the most 
independent, of the working class. To attach the elective fi:an-» 
^ ** Thoughts on Parliamentary Beform,*' by John Stuart Mill. 

VOL. X. NO. XX. Z 
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^te^ to «ayiikg8, when caj^talked imd mvested fo>t income apart 
from ttade, Mrwild be a test ^f eelection fotinded both <m pifcqyerty 
and on moral excellence; whUst the thriving workman, who pre^ 
ierred to employ his davings in ti*ade> WouM not be excluded 
from obtaining a vote by a ten-p6und house or the Ibrty-shiHing 
^eehcM. It would ertimulate om* artisans to exercise that 
frugality and forethought in which they are deficient; and it 
would give them the strongest of all interests in the Well-being 
and good government of the country — that derived from ^operty 
invested in its pul^c securities »nd public wofks^ It woidd meet 
Mr. Bright's <^omplaint, that whilst the land is represented more 
or less equally in both Houses of Parliament, the other income, 
the price of labour received in wages, returns not a single mem- 
ber, nor gives one single vote at the poll-booth to defend its 
interests or exiH*esB its wants. It would attach a vote to labour 
and wages as soon as these are embodied in the form of property, 
which is the basis, as its preservation is the object^ of govern- 
ment. 

To render such a franchise a reality, and not % imockery to 
the working class, the qualifying income must foe fixed at a low 
sum, and happily, in pursuing the analogy with land, >the constir 
tution indicates what it efhould be. As an investtnetit of caj^al, 
it is coequal with the fee*simple of land ; and, as the rent of 
forty shillings, so the dear dividend of the same amount ^shotdd 
confer the vote. But not 'only this a»alogy) but the ^xilstcnce 
at present of a frcwichise ewjoyed by working mctti, and derived 
from their ^savings, determines tiie amount. It does not ^pear 
to be generally understood, for it is seldom observed upon selther 
in parliament 0t by piibBc writers, and it does not ^en iippear 
to have been known 4o Mr. Bright, ^ben he made tiie remarks 
referred to, tiiat a county franchise derived from the early sta- 
tutes, and which was undisturbed by the Reform Act, waad 
obtained before that A<^, and is now obtainable, by Workmen in 
respect of the cottages they occupy. This fhmchise is common 
in Wales, and prevails extensively in the eotinty of XjlamorgaUi 
The workman who: has is&ved money, takes « l^se of a piece of 
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^ound from a Beighboaring landowner, on wtiicli he builds a 
cottage for his own residencee The lease being for his own life, 
or the fives of others (prdbably his children), he is ccmstitcited 
by law a freeholder, and, witt a beneficial interest of forty shil- 
lings a-year, he enjoys a vote for the county, the Reform Act 
preserving the vote to him as a leaseholder for life of a tene- 
ment in his own occupation. It may be that such voters are 
under the influence of their lessors; and there can be no doubt 
that a vote obtained by the investment of savings in public 
stock would render the voter more independent. 

It must be admitted that the plan would open a large range 
for the extension of the frfmchise ; but it would extend it in the 
direction of the nation's prosperity, and not of its poverty. It is a 
serious objection to the plan of extending the franchise by the 
six-pound house occupation, that St was ap^Aicable to a class of 
persons who, ivithout any personal merit or exertion whatever, but 
TOferely from following the dictates of nature, by providing them- 
selves with shelter, would become, in every borough more or 
less, a homogeneous body, bound together by their povwrty, ¥nth 
a weight and strength that would determine the «cale, at 
virhichever end they attached themsdves to it. Nor could it be 
relied upon for permanence ; for the fell in the value of money 
which rapidly takes place, must soon raider the six-pound occu- 
pation still lower as a qualifying test than it now is; whilst 
we know that it is never a sure one, because, although lodgers 
may not vote, they may pay the rent ; and Aus the test of 
occupancy, when at so low a sum, is without any discriminating 
value whatever. 

The scheme we have miggested is free from these objections. 
It would not place the franchise in homogeneous masses in any 
boroagh or county ; but, by making residence the place of voting, 
it would distribute the voters through county and borough alike. 
Nor need it be supposed that the proprietors of stock would 
be enfranchised in overwhelming numbers. ^The great bulk of 
the public ftmds, and of the stock of corporate public works, is 
vested in x^apitaliBts and men of wealth, who possess the franchise 
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bjbther qualifications — in trustees for familjr settlements; and in 
ladies. The persons wlio would seek the franchise through this 
qualification, must necessarily be limited to those^ in county or 
borough) who, not being qualified by ownership or tenancy of land 
in the one, or occupation ofa^sPlO house in the other, would 
haYC sufficient property to obtain it through this channel* 
Assuming that residence should determine the place of voting 
(for the analogy with land in respect of locality could not be 
carried out), the vote as owner of stock might be roistered on 
proof of residence in the county or borough, in a house, in 
lodgings, or at the parental home. This qualification would be 
« portal through which those may enter to enjoy the franchise 
who cannot obtain it through the other qualifications. It would 
not apply solely to any class, for it would be attainable by every 
t)ne in the community who Complied with the conditions. It 
would be within the means of smaU capitalists of every rank 
and position, whiUt it would be open to the richest It would 
-be a qualification within the reach of those numerous persons in 
professions, or in trade, or as clerks in the various places of 
business, or as lodgers, who cannot acquire the franchise by any 
personal property they possess, and who cannot encumber them- 
selves with a qualifying house. It might qualify those of the 
upper classes who possess neither land nor house. Indeed, there 
seems no limit to its extension, from the highest to the lowest 
class, in the ratio of the property which they possess, or may 
acquire by their prudence and frugality^ 

It will be objected that such a franchise is liable to abuse, 
and to the creation of fictitious votes. It may be taken as a 
general rule, that it will require from forty to fifty pounds to be 
invested to procure an annual income of forty shillings. From 
the real, substantial nature of the investment, it woidd require no 
more specid protection than is attached to land. It should have 
the ordinary condition — that the voter must be registered as 
owner in the books of the Bank of England, or of the corpora- 
tion, for twelve calendar month& Fictitious votes must have so 
much reality as to be investments of cash; and if it be con,* 
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sidered objectionable that an intending candidate ahonld invest 
his money in creating votes, he will at least be likely to select 
the most honest amcmg the resid^its^ en whom he can depend 
for retaining their qualification for twelve months. It should be 
enacted, however— as is now the law — that the party on the 
books shall be absolute owner, with power of sale; and he should 
also be exonerated and discharged from any trust or promise, ois 
counter-security to restore the money, when proved to have been^ 
given or invested for the purpose of conferring a vote. Such 
provisions would render investments by, or on behalf of, intend^- 
mg candidates, extremely insecure as regards the object in view ; 
and we are not prepared to prevent investments, or gifts intended 
for investment, with the bond fide intention of conferring votes 
on members of the donor's family, or his clerks, or superior work- 
men. The same thing may be done now by leases or charge* 
on land ; and there is not much danger that the natural avarice 
of human nature will be relaxed to confer votes, where natural 
or moral claims do not call for such generosity. 

We have before stated that, in order to preserve the analogy* 
with land, the franchise should be derived from the publie 
frinds, or from corporate joint-stock property of the nature^ 
of railroads, docks, and public 'works, in which the 'capital ha» 
been paid up and expended, and in which the investment is made 
for income. We even doubt whether the savings banks shoul<^ 
be allowed to give the franchise, seeing that the investments in 
them are in some degree eleemosynary. It could not be applied 
to government bonds or securities, which are passed from hand 
to hand,^ for which there is no registration of the owners. But, 
except as regards registration, it would not signify how far 
the qualifying property is extended, for that would not have any 
effect on the number of votes. The books of the companies 
would readily afford the means of transferring the names of the 
owners qualified to vote to the register of voters. 

The principle of qualification by personal- property was adopted 
by parliament in 1838, when a law was passed, allowing members 
9f the^ Hous^ pf Commons to qualify themselves for a seat in 
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that House by personal property^ of the same amount atkd value 
as the then existing qualifieation bj land. That was a reasoa- 
aUe concession to the altered state of property in the' nation^ 
and to the change in the distribution of wealth. It is (^rtainly 
an anomaly, that land largely increased in yalue but not in bulk, 
and theref(»ce becoming daily less attainable except by the wealthy, 
should so long have been solely maintained as the basis of tiie 
elective franchise, excluding from alL p»ticipati(m in it the 
enormous wealth in personal property, on which the prosperity 
of the nation equally depends. We believe that the time is now 
come when it may {prudently be brought forward, to confer the 
franclnse on the various ordars of our countrymen who cannot 
attain it as land-owners, land-occupiers, or as householders ; and 
who would not have it conferred on them by an expansion of 
the land or house qualification in a downward direction. There 
are numerous pers(His of good oonditioo, as well as the industrious 
artisans, who would rejoice to have such an opening made for 
them. We believe it might saf^y and prudently be made^ for 
it would be an innovation which is reqtiired by the increasing 
population in every rank» and by the increase and spread of pro* 
perty ; and, m founded on property and assimilated to land, it 
would be, as Burke recommended any innoiFation should be^ "a 
reparation in the style of the building.'* 



abt. X.— feachey on settlements. 

A Treatise on the Laid of Marriage and other Family Settlements; 
with Precedents and Practical Notes; by James Peakce 
Peachey, Esq., of the Inner Temple, Barrister-«^t*Law. 
London : H. Sweet 1860. 

TE purpose to examine bdefly the above-earned vduma 
We do not purpose to indulge in dissertn^n on the 
suliject of settlements. 

Mr. Peachey has divided his work inte two parts: the first 
containing 648 pages of trea^; the second 3^0 pages of jwrece- 
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dents of aettlementa. The first part compiisaft chapters on the 
origin of settlements of real estate ; on the validity of settle- 
ments of real or personal estate, by married women, aliens, 
and in&ats; on marnage agreements^ and how &i they axe 
affected by the Statute of Frauds, or by fraud or misrepre^ 
sentation generally ; on settlements made in pursuance of arti->^ 
cles, or of executory trusts in wills ; on settlements in dero^ioa 
of marital rights ; on the wife's equity to a settlement ; ou 
settlements affected by the statutes of Elizabeth relative tOt 
fraudulent and voluntary oonveyaacea and settlements, and by 
the bankrupt laws ; on the settlement of property to the separate 
use of the wife ; on pin-joaoney y waste ; jointureg^ and powers ta 
jointure; on portions and double portions; on covenwta to. 
settle after acquired property, or particular laads, or tends of 
a particular vakie, or to lay out money in the purchase of tend,, 
or to give to a child about to marry an equal portion with 
other children ; on the reformation and rectification of settle^ 
ments ; on family arrangements ; md on deeds of separation.. 

We have quoted the^e heads of chapter^ to show of what 
subjects, the work treats, and tha4^ it la well planned; but> 
although it bears, th^ date o£ 186Q on its title^tage, yet there ia 
a stale air about it, and the tetest cases and statutes are not 
noticed in their pi?oper places in the volwna Qf the exact dat^ 
of publication of the work we are not aware, and there is now 
no advertisement or pv^ace to enlighten us on the subject (although 
it would seem, from the paging at the commencement of tha 
volume, as if some introductory remarics had been ktely sup* 
pressed) ; but the work certainly was not published before the 
month of May ]»&% for a case is quoted in the Addenda (p. hrii.) 
out of that n^onth^s Number of the Lfxto JoumaL Assuming, 
then, that the work left Mr. Peachey's hands in the month of 
May, 1860,^ we were justified in expecting to find in it all cases, 
reported three or four months before that period, duly noted up, 
and, where necessary, commented on. But this is not so ; and, 
as Mr. Feachey as often quotes the monthly and weekly as the 
^^ authorized" repartee he caunoli he excused on the ground that 
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these last w^e not published at the time when he laid his bode 
before the profession. 

, In the chapter, for example, which treats of the validity of 
settlements by infants^no mention is made of the case oiFitzroy 
V. the Duke of Richmond^ in whick a settlement of a reversionary 
interest in personalty made on the marriage of an infant was 
upheld. This case was reported in 1859. — (28 L. J. cL 752.) 
Again^ in a note to a precedent of a voluntary settlement 
(p. 881), Mr. Peachey has himself enumerated ^^eew cases, which 
ought to have been referred ta in one or other, of the chapters 
on the statutes of Elizi^beth (pp. 189> 226), so that any digest 
of cases would, under the heada of Yoluntaiy and Fraudulent 
Settlements or Conveyances, give mo^Q information on the 
recent authorities in this branch of tl^e subject than is to be. 
obtained from M,r. Peacbey's. treatise. And amongst other 
cases, either not noticed at aU, or noticed only in the Addenda 
at the commencement of the volume, we may enumerate the, 
following i—NealeY. Bay^ reported Nov. 27, 1858 (7 W. E. 45); 
Coopers. Wormald, reported April 30, 1859 (7 W. E. 402); 
Prole V. Soady, reported January 7, 1&60 (8 W. R. 131) ; and 
Bead v. Godlee, reported January 14, 1860 (8 W. K. 141). 

Then, again, the fact of a case having beeiv affirmed or re-* 
versed is not always duly noticed. Of this grave fault we select 
the following examples: — Campbell v. Tngilby^ cited in note 
n. p. 28; appeal reported, August 15, 1857 (5 W. E. 837). 
Mr. Peachey notices that the decision in this case was affirsaed 
on appeal, but he gives no reference to any report. 

Fraser \. Thompson, cited in a note, p. 881 ; appeal reported,. 
August, 1859 (7 W. E. 678). In this case the decision of 
Stuart V. C. was reversed by the full Court of AppeaL 

Hickman v. Cior, cited in note r^, p. 203 ; affirmed 
3 C. B. N. 623, and appeal reported in the Weekly Reporter of 
January 2, 1858.. The decision in this case has since been 
reversed by the House of Lords (8 W. E. 754) ; but the reversal 
in this case occurred quite at the close of the last session oi 
parliament^ and too late for. notice in Mr, Peach^y's book^ 
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The defects we are here pointing out are, we believe, to be 
principally accounted for on the supposition that Mr. Peachey 
allowed too long a period to elapse between the printing off of 
his first ^^sheets'' and the publication of hia work. And, 
indeed, we can prove this from internal evidence. In p. 54, the 
statute 18 & 19 Vict c. 43, is referred to as "the Act of last 
year," an error which, however, is corrected in the table of 
errata at the commencement of the volume. Then, again, in 
p. 203 (note p.), Mr. Justice Keating is designated as *'the 
present Solicitor-general ; " and in p. 209 we are startled by the 
announcement that Lord Cranworth is *Hhe present Lord 
Chancellor." Further on in the volume, it is laid down in a 
note to a precedent (p. 668), that in the absence of express 
powers of investment, the only safe investment for a trustee is 
the Three per Cent. Bank Annuities, and this statement is fol- 
lowed by a note of some length as to investing on real securities, 
but no reference is made to the section of Lord St. Leonards' 
Act applicable to this matter* However, towards the close of 
the volume (p. 719), Mr. Peachey informs us, that since the note 
in p. 668 **was printed/' Lord St Leonards' Aqt passed the 
legislature. It appears, therefore, that the whole of the treatise 
and a portion of the precedents were printed off before the 13th 
Aug., 1859 (the day on which that Act received the royal 
assent), and this alone is sufficient to account for the staliBness 
of the treatise, which, according to Mr. Peachey's own showing, 
must have been sent to press eight months at least before, the 
day of publication. 

\ Moreover, there is to be found in this volume — we do not say 
throughout it, but occasionally — a want of accuracy and dis- 
tinctness. Li a reprint of a course of lectures, such expressions 
as "the present Solicitor-general," "the present Lord Chan- 
cellor,'' " the Act of last year," to which we have already alluded, 
might be excused ; but in a standard treatise greater accuracy 
is required. We should not, however, have raised this objection 
if we had found the work otherwise correct, nor should we have 
thought it worth our while to notice that Lord Cranwortl^ is 
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sftid, in p. 209, to have reversed the decisiou of Wood Y.C., 'when 
it waa that of Stuart Y.C. with which the learned lord diffieved. 
But IJiese alight inaccuracies and errors show^ when comhiaed 
with others of a more serious nature, that sufficient care has not 
been bestowed on the revision of the work. 

For example^ in the recapitulation (p. 53) of the contents of 
the chapter on the vaHdity of settlements by aliens, married 
women, and infents, the following passage occurs :— " All persoD& 
of full age may make a settlement, with the exception of lunatics^ 
aliens^ and married women without their husbands' concurrence, 
&c." Mr. Peachey is here speaking of settlements of personalty 
as well as of settlements of realty, and it is obvious that aliens^ 
who are capable of making settlements of personalty, should not 
have been included in the exception with lunatics and married 
women, who are inci^acitated (unless as to the latter under the 
named conditions) from making settlements of either personalty 
or realty. And this is not the only instance in which settlements 
of personalty are not suffifciently regarded. In p. 1&9, the effect 
of the statutes of Elizabeth is given. The statute 13 Eliz., c. 5^ 
it is observed^ was made in faTOur of creditors; that of 27 Eliz., 
c. 4, in favour of purcAasers — " the one being directed against 
fraudulent conveyance* of lands, intended to defeat or delay credi- 
tors; the other against fraudulent or voluntary copveyances q£ 
lands, designed to defeat subsequent purchasers.'* Mr. Peachey 
has not therefore here given the efiect of the statutes, but somer, 
what misleads the reader, who,, for ten pages, is Iseft in the dark 
as to its application to ** goods and chattels;" whilst most of the. 
statements in those pages are equally apjdieable to settlements 
of either kind of property. Nor da we know why Mr. Peaohey,^ 
in treating of the second statute (p. 226), should assume hi& 
reader to be so well acquainted with the subject, that ^* it seema 
scarcely necessaary to add '* that the 27 Elix. does not apply to 
settlements of personal estate. 

Notwithstanding the &ults we have above pcanted 09t^ it 
seems to us evident that Mr. Peachey possesses a sound know-P. 
ledge of his subject, and moreover is well able to classify his. 
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maierials and authorities ; and we therefore all the more regret 
that greater care and labour should not have been bestowed on 
the work^ of which now we are unable to take an altogether 
£a(Voujable view. Had a little more time been expended in 
revision^ and a little less time in printing, we have no doubt but 
that a work would have been produced at once creditable to 
its author and acceptable to the profession. 



Art. XL-LOED BROUGHAM ON THE BRITISH 
CONSTITUTION. 

The British Constitution i its History ^ Structure^ and Working. 
By Henry Lord Brougham, D.C.L., Oxford. London and 
Glasgow : Richard Gri£Bn & Co., 1861.. 

THE Seventh volume of the works of Lord Brougham treats 
of the British Constitution. But few statesmen of 
England have Hved to see^ during so long and various times,, 
the working of our institutions, their merits and weakness — 
their need for, and their^ internal capabilities of, amendment oir 
modification. Lord Brougham has watched them under the 
strain occasioned by the balance of the component parts of the 
machinery becoming disturbed ; he has noted the effect of the 
fever of irregular action and compensating reaction. During 
eventful political epochs, comprising rough and smooth, boiste- 
rous and threatening, loyal and treacherous seasons, he has 
never failed to maintain a position of observation. For many 
years he has taken just that part in public life which best 
enables men of philosophical mind to regard aright the true 
relations, mutual bearing, and probable tendency of political 
society. Holding aloof from party, he has been under each 
successive administration for many years active and influential, 
always alive to the contemporaneous movements of governing 
powers, but not under their control, nor subject to that restraint 
which necessarily destroys the accuracy of judgment in a pre- 
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nounced partisan or necessary adherent Free to think, observe, 
record, and act, unwarped by party and personal motives, and 
with the best opportunities for collecting materials and forming 
judgment on the particular subject he has selected for disserta- 
tion in the volume before us, it is natural that he should have 
produced a valuable and interesting book. 

'* A considerable part of the work," the author tells us, "ap- 
peared in the Political Philosophy , but under different heads, and 
in another arrangement. Still a large portion of it is now for 
the first time published ; among other parts, Chapters XIX. and 
XX/' Observing in passing that the present volume is, for the 
purpose of studying the particular subject treated, much more 
convenient in the form which it now presents than in that of 
the " Political Philosophy," we will proceed briefly to consider 
the first of the chapters above-nanaed.^ 

Chapter XIX. treats of " Judicial Establishments," and we 
extract the following passage, chiefly because it enforces, a 
doctrine which, from the obstacles with which it is surrounded 
in this country, by reason of various natural and artificial causes, 
ought to be insisted on constantly and vigorously. Under the 
sectional head of '^Promulgation of the Law,'' the author says, 
(p. 301)- 

" There i? a preliminary duty with respect to the administration of 
justice, which is especially incumbent upon the government. It is 
bound to make the laws known to the people upop wbom they are to be 
enforced ; to make the rules which are to govern the administration of 
justice known by the subjects of that administration. This important 
function is best performed by taking care that each legal provision shaU 
be framed clearly and intelligibly. Now, as in every country there are 
two kinds of law — one written, the other unwritten or customary ; and 
as the latter may be vague and uncertain, and little known-^possibly 
incapable of being well known, even if every care had been tak^n to 
frame it with clearness and precision — it follows that every government 
is bound to digest the whole of the law into a code which its subjects 
may have access to, for the purpose of learning by what rule3 thein 
conduct is to be governed, what things they are commanded, what per- 
mitted, what forbidden to do, what rights they possess, what duties are 
imposed upon them. No government does its duty, or performs its- 
functions properly, which leaves its subjects without such a qode. of 

^ phap. XX. is a very interesting account of the Military system. 
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laws. This is true of all governments ; and it is a proposition which 
has no dependence upon^ or connection with, the frame of particular 
govemmeDts. In an absolute despotism, where the will of the sovereign 
makes the law, still there are fundamental principles unwritten, and 
there are the edicts of the prince or his predecessors, which the people 
have a right to see digested into a compendious form. This code may 
be more concise than under constitutions more popular and more free ; 
but still it is a code. No tribe, how rude soever, lives by the daily and 
hourly rule of a chief; it has certain other usages to guide men's conduct, 
as well as the usage of implicitly obeying the chief; and these usages 
would be committed to writing were the tribe more civilized, instead of 
being committed to the elders or the priests for remembrance. In all 
monarchies, even in the despotisms of the East, there are unwritten cus- 
toms having the force of law ; nay, paramount to the written law. To 
make them well known to its subjects is the bounden duty of the rulers 
in these absolute monarchies, as much as it is of the authorities in more 
limited systems of polity, or in democratic or aristocratic republics. 

'^ In general, there are more strenuous opponents of such proceedings, 
taken with a view to make the law easily read and well known, than 
the sovereigns in monarchies or the statesmen in commonwealths. The 
lawyers, and especially the judges, are very rarely friends of a code. 
They dislike, perhaps, the rendering too easy the access to their own 
peculiar learning ; they dislike certainly the restriction of their powers, 
the limiting and fixing of their discretion, which follows from reducing 
the law to a digested body or system. They oftentimes dread the 
changes in the law which are likely to result from reducing it to writing, 
and submitting it in distinct terms to the eye of reflecting and impartial 
men ; but their habits make them averse to all change in the system 
which they have learned with much labour, and administered for a long 
time ; they dislike going, as it were, again to school. Thus, the wise 
and just project of digesting and arranging the whole body of the law 
in any country, is pretty sure to meet with stout opposition from those 
who have grown grey under the former system, less clear, more vague, 
little defined, and resting in a greater or less degree upon the opinion, 
not always unanimous, never without some fluctuation, of the judges. 
But it is the duty of every government to overlook, if it cannot overcome 
this resistance, and to frame a clear and intelligible code of the laws, 
whatever may be the system upon which these laws are constructed. 

*^ When a government has given its subjects access to the laws, by 
promulgating a code or digest of them, its next duty is to see that all 
alterations or additions which are made from time to time shall become 
well known ; and, in making such alterations and additions, it is equally 
the duty of the government to take care that regard shall be paid to the 
existing law, as contained in the code ; that no inconsistent provision 
shall be introduced, unless the former ones are expressly abrogated ; and 
that the new laws shall be expressed in clear and unequivocal language. 
Nothing, without such precautions, can prevent the introduction of inac- 
x;uracy and uncertainty into the system ; and nothing else can preserve 
the code already promulgated in its usefulness. 

*^ A third, and a most important duty of the supreme authority in 
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each state, sabservient to the due promulgation of the law, is to take 
care that all laws which are enacted shall be conceived in terms plain, 
intelligible, and consistent ; and this applies as well to the constitution 
of the code as to the laws subsequently enacted. In framing the code, 
as well as in preparing any particular law or ordinance, the cardinal 
rules are: — 1. To employ words in their known meaning, either in the 
vulgar acceptation, where no legislative or judicial >iuthority has modi- 
fied it, or in the sense affixed to these words by such authority. 2. To 
use the same words always where the same things are rnlended. 3. To 
use different words where different things are intended. 4. To explain 
or define this by means of terms already explained or defined, proceed- 
ing always from what is known to what is unknown. 5. To "refer from 
any given part of the code or law to any other part, not by general de- 
scription, but by the number of the article, or subdivimon (k the article. 
6. To arrange the subjects of enactment systematically, but to number 
the whole articles of the code or law in one consecutive series. 7. To 
adopt such a style of composition as may be full and explanatory, at 
the risk of prolixity, but not more prolix than is needful for clearness." 

After noticing sundry examples of digesting the laws in 
ancient and modem times, amongst others that of Bavaria in 
1813 (which was accompanied by a curious edict, prohibiting 
all "lawyers and men in office " from printing any commentaries 
thereon), the author proceeds : — 

^^ After much delay and full discussion, it appears that England is at 
length to obtain this inestimable blessing. The commissioners, appointed 
in 1833 to investigate this subject, have reported not only their opinion, 
with their reasons in its favoiu*, hut have prepared a careful digest of 
the criminal law, both statutory and unwritten. A bill, embodying this 
code in eight or nine hundred sections, was well received by the House 
of Lords in 1843 ; and it certainly must be followed both by a code of 
criminal procedure, which is already prepared, and by a civil code. It 
is very much to be expected, as well as desired, (hat these English codes 
will be adopted by other countries, especially by those of the New 
World. 

" If little has as yet heen accomplished in giving codes to the nations 
of Europe, still less has been done towards providing for a systematic 
care and attention in the additions successively made to the existing 
laws. There is no country in which the government has established a 
department for superintending the preparation of new enactments, with 
due regard in each case to the former laws upon the same^subject- 
matter, to the general principles of sound legislation, and to that which 
the people of every state have an unquestionable right to demand of the 
superior power, the clear, unequivocal, and consistent expression of its 
will. Inconsistent, even contradictory, provisions we made in the same 
law ; different language is used in the same sense, and the same lan>- 
guage in different senses ; references are made to other enactments &b 
hereinbefore contained, when none such appear ; commands, or prohibit 
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tiotts^ or ^clarations are given forth "vriiich ai^ capable of Tfiriois coo- 
structions ; repetitions and tautologies are used, which both bewilder 
the reader and give rise to serious doubts of the lawgiver's meaning; the 
reasons in the preamble sometimes go beyond and sometimes faH s^hort 
of the enactments ; the title frequently ilUexpresses the subject-matter 
of the law ; much is left to private individual legislators, unconnected 
with the government, and wholly irresponsible ; one man alters another's 
plan, without intending it, by adding to or taking away some portion 
of i^ without due attention to the rest ; one branch of the legislature 
adds or changes what the other has done, without intending it, or, 
meaning to dbange it, leaves it untouched ; — in short, nothing can 
possibly be considered more inade^ately performed than this function 
of the government ; and yet it is among the most important of its func- 
tions, the most imperative of its duties, being neither more nor less than 
letting the people know what rights are bestowed on them by their 
rulers, and what obKgations imposed.'^ 

These words are none the less valuable because they embody 
sentiments which the author has before expressed. Until they 
produce the adequate eflfect, such vigorous and powerful attacks 
must not be relaxed. 

From the twentieth 'chapter on the " Military System " we 
cannot venture to make extracts. Reading it in the present day, 
while what the newspapers persist in calling the volunteer " move- 
ment" flourishes, it affords abundant food for reflectioo. 

Tliere is a large class of inhabitants of the English empire 
who Iknow nothing, and care nothing, about her constitution. 
A large number in England, finding themselves possessed of 
liberty, protected from violence alike of govemnaent and rebels, 
capable of pursuing the business of commercial or social life, 
of obtaining justice, and enjoying the boons of peace and 
order, are forthwith content to inquire no farther into what 
•have been the causes of this state of things, and what are the 
conditions of its permanence. They accept the circumstances 
which they conceive to be the necessary order of their native 
country, inherited from aH time, belonging to them essentially 
by right, and as of course. Again, many other Englishmen only 
bear of the '^constitution" during the bustle of parliamentary elec- 
tion, when, along with other phrases, it is pressed into service for 
patty purposes ; or occasionally, when a temporary embarrass- 
ment occurs, from the accumulation of dust, change of balance 
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in the machine, or the generation and new direction of some 
force not previously taken into calculation. The " aggression " 
of the House of Lords, on the Paper Duty question, is a slight 
but recent example of the constitution becoming a discovery and 
subject of contemplation to not a few who had for many yfears 
been but partially acquainted with some of its most important 
features. The inconvenience of a sudden introduction to an im- 
portant subject which one assumes to determine for one's-self, and 
■when one resolves to act upon one's own judgment, is obvious ; 
whence it is also clear that the history and principles of our 
constitution ought to be far more generally and popularly 
studied than they are. Even in parish schools, certain facts in 
English government should be taught. For the sake of preserv- 
ing good old Toryism, the sole political idea which it was once 
thought proper to instil into the minds of the lower orders was 
" Church and King," or, eliminating the ecclesiastical element, 
it simply took the form convenient for the copy-book, "Honour 
the King." It is time that a better teaching than this should 
be commenced. 

Lord Brougham's volume is, however, not to be selected for 
such elementary uses as above refenred to.^ Although not unfitted 
for the perusal of the student, it is more particularly suitable to 
the politician who is interested in the present growth of the body 
politic, and the past, present, and probable future relations 
between its various members. 

At hardly any' period in the history of modern Europe have 
questions regarding the constitution of governments been 
brought so prominently before the eyes of peoples and states- 
men ; and Englishmen are now naturally induced to compare the 
affairs of other nations with their own. A suflScient knowledge 
of one's own country's history, and the principles which regulate 
its affairs, should, as it strikes us, precede the meddling with 
those of others. We wonder what the armed sympathizers with 

^ The best elementary work on the English constitution is doubtless Mr. 
Uowland's ** Manual," published last year : as introductory to Hallam's work, 
and for convenient reference, it will be found to possess great merit.— Ft<^ 
8 Z. af . 6- B,, p. 239 (Feb., 1860.) 



Best on Evidence. 831 

the Pope^ or the Garibaldian excuiBioniflts, know of constitutiona 
foreign or domestic I 

Those portions of Lord Brougham's volume which give a 
sketch of; inter alickj the constitution of the now dis-United 
States of America^ are especiallj valuable. It is^ though brief» 
the best with which we are acquainted. Taking into con- 
sideration the questions which are being so eagerly discussed 
across the Atlantic^ and those which are arising in the Italian 
peninsula, and which are always [Hresent to the Swiss Confede- 
racy, the Second Appendix, which continues the account of the 
constitution of the United States, will be found peculiarly 
interesting* 

On sundry points in a treatise on the constitution — which 
necessarily is subject to change, and will be viewed by men 
from different points, and wear various aspects — there must arise 
grave differences of opinion. That disputes and questions should 
so arise is a positive advantage ; but for a man to lose the oppor- 
tunity of such discussion^ by omitting to read the work before 
us, would be an undoubted misfortime. 



A^T. XII— BEST ON EVIDENCE. 

A Treatise on the Principles of the Lato of Evidence^ with Element 
tary Rules for conducting the Examination and Cross-examinor- 
Hon of Witnesses; by W. M. Best, AM., LL.B., of Gray's 
Inn, Barrister-at-Law. Third Edition. London : H. Sweet, 
1860. 

^T^O use a hackneyed phrase, sometimes employed with pro- 
-*- priety, and at others from lack of any other critical 
remark, we say of Mr. Best's book, that "the profession has 
stamped with its approval the work before us.'^ In this case we 
employ the language to convey to the reader's mind, that as Mr. 
Best's book on the Principles of Evidence has reached the third 
edition, and as it has done so by virtue of its intrinsic merits, 
VOL. X. NO. XX. 2 A 
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haplnly discovered by dssoeming jnrista^ we may be excusect 
exercising here any special criticism. We will neverthelestf 
venture to say, in addition to (if they may not be aoc^yted as 
confirmation of) what we have before remarked,^ that tiiw 
treatbe — which certun g£ the most eminent of our lawyers havo 
commended, and the most accomplished are wont to costetalt — 
is pre-eminenfly fitted for the purposes of the sti^nt of juns- 
prudence. And, indeed, if we could flatter ourselves that our 
pages were rerj gerierally read by the public at large, we i^ould 
also, so fiur IU3 our influence extended, advocate the claim of Mt* 
Best's work for careful perusal among the laity in general. And 
why should not the literate world read such a book ? First of 
all, it is not didl, tiresome, technical, or abstruse. It is fall of 
amusing matter in text and notes. Secondly^ no one in general 
society hesitates to form a decided judgment on the nature and 
value of evidence given on particular trials. They try, t. gr., Dr- 
Smethurst again, and acquit him ; arrcugn Pollock C.B., and 
reflect on the jury who tried ilbe prisoner; determine as to the 
credibility of the witnesses usually by readmg leading articles 
and anonymous correspondence ; and then pass sentence, we fear 
not according to reason, but in obedience to the "general feeling.^ 
Thirdlr/y a large proportion of good citizens are called on, either 
as magistrates or jurymen, to consider evidence on cases more 
or less important ; and, lasttf, the study of the prisciides of 
evidence cannot fidl to prove useful in testing grounds of belief, 
and the nature and value of opinions. But we are painfully 
convinced that our publication is not tmivermlfy perused in 
England; we wish, therefore, having thrown out the above 
hints for the chance of benefiting those who, though not law- 
yers nor ^constant readers,*' may, perhaps, nevertheless be 
looked upon as fellow-creatures, we will turn firom comm^iding, 
Mr. Best's book in relation to them. 

What is Evidence f Sometimes the word is used loosely when 
it signifies any means which serves the mind in determining the 
truth at any fact, or in establishing any proposition. Tha* is, 
' 10 L.M.^B^^. 188, (Nov., 1860.) 
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however, the fw^er idefinition of *^piroof." Thus a proof— 
fachun probane — of a matter of fisu5t, is our senses, or oral or 
docHmentarj ^ testimony, or a proof of somethbg established by 
induetion, is the eoUection of facts which lead to the inference. 
But evidence is a term to be properly applied to that which 
generates proof. Evidence thus understood has been well 
defined as ^* any matter of fact, the efiect, tendency, or design of 
which is to produce in the mind a persuasion, affirmative or dis 
affirmative, of the existence of some other matter of fact." * 

The above definition of evidence — meaning ** natural** or 
" moral " evidence, as it is called — does not describe what lawyers 
call ** evidence.*' Sometimes one sees a veteran leader at Nisi 
Prmsy one of the last of the ckss Buzzfuzz, who appears to be 
bound himself to neglect every technical regulation in carrying 
on his examinations. He puts leading questions, interposes little 
commentaries and remarks, *'.gets in " statements, stops awkw^d 
answers, and so on. But when his "learned friend" is pursuing 
his examination, the veteran becomes very sensitive, and we 
hear him continually proclaiming, "That isn't (or ain't) evi- 
dence." Now, what does he mean by this term? He probably 
wonld be surprised if told, what is perfectly obvious, that he 
nieans by the term evidence '^jiMUdal evidence, *' as recognized in 
Englififh courts of law at Nisi Frius. " Judicial evidence,'* then, 
is a species of the genus evidence. It is "natural evidence 
restrained or modified by rules of poritive law." * But are such 
rules, on the whole, advantageous t Do not we often see facts, 

^ 67 the confusion in language, the term *^ Proof" sometimes signifies the 
conviction effected on the mind by proofs. The vulgar business-meaning of 
the word in Briefs, is the collected statements of what witnesses will, can, 
may, would, should, or ought to say in court. It generally succeeds that part 
of the Brief containing the itatement of the case. This part, by the way, is 
valuable if it be concise, accurate, and pointed, and the reverse if it is diffuse, 
wordy, or over commentative. We have seen stanzas from English and Latin 
poets here introduced. Flowers of rhetoric and office humour are too fre« 
<[uently inserted, and mostly in those Briefs, where the ** Proofs " would have 
been all the better for additional attention. Another derivative meaning of 
<* Proofs" is oddly enough the imperfect and preparatory sheets prepared by 
^e printer, for the author to uHd back corrected. Whilst again, tlie Proqft of 
an enslaving are early impression^ gladly retained by connoisseurs after the 
plate has been finished, and when it is approved of. 

^ « Best, p. 10. » Best, p. 31. 
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wMchall the world have arrived at, excluded from the considera-^ 
tion of legal tribunals hy reason of artificial barriers ? Mr. Best well 
expresses this question. As doubtful and disputed facts, says 
he, form the subject-matter about which natural and judicial evi- 
dence are alike conversant ; and truth being ever one and the same, 
must not any rules, shackling the mind of tribunals in its investiga- 
tion, be a useless, if not mischievous, adjunct to laws! It would be 
strange if reason pronounced that the rules did interfere with the 
administration of justice ; for in every civilized country which 
has a history some such artificial system has b^n adopted. It 
must not be forgotten that the object of the law, especially that 
division regarding the administration of justice between man 
and man, is in truth but very Hmited. It does not pretend 
to administer perfect attributive justice in all questions to which 
the complex operation of human action may give rise. 

** The hopelessness of ever accomplishing this, became early visible to 
the reflecting portion of mankind <; and the obserTation of iiatiire having 
taught them that great ends are best attained by the steady operation of 
fixed general laws, they conceived the notion of framing gefneroU rules 
for the government of society — rules based on the principle of securing 
the largest amoilnt of truth and happiiiess in the largest number of 
cases, however their undeviating action may violate attributive justice, 
or i/vork injury in particular instances. The rules established by 
authority for this purpose in each country constitute its municipal law. 

^' The reasons for applyiiig these principles of legislation to evidence 
received in courts of justice, although less obvious, are equally satis- 
factory with those which briginhted the principles themselves. In the 
first place, then, we would observe that the relations of cause and effect 
are manifestly innumerable ; especially when those cases are taken into 
the account where the effect does not follow immediately from its 
ultimate cause, and is only the mediate consequence of some sub-alternate 
one. Kow * Optima est lex^ pLce minimum relinquit arbitrio judicis : * 
but the power of a tribunal, however nicely defined by rules of sub- 
stantive law, would soon be found absolute* in reality, if no restraint 
were imposed on its discretion in declaring facts proved or disproved ; 
and we accordingly find that the laws of every well-governed state have 
established rules regulating the quality, and occasionally the quantity, of 
the evidence necessary to form the basis of judicial decision. And here 
the analogy to the other branches of municipal law seems complete. 
The exclusion of evidence by virtue of a general rule, may in particular 
instances exclude the truth, and so work ^injustice ; but the mischief is 
immeasurably compensated by the stability which the general operation 
of the rule confers on the rights of men, and the feeling of security gene* 
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rated in their minds by the convictioD, that thej can be divested of 
them only by the anthority of law, and not at the pleasure of a tribonal. 
The two principal checks which the law of England imposes on its tri- 
bunals in this respect are, first, the prohibiting judges and jurymen from 
deciding facts on their own personal knowledge, and placing them, as it 
were, in a state of legal ignorance as tp almost eyery thing relating to the, 
matters in q^uestion, except what is established before them by evidence. 
Its maxim is, * Non refert guid'notum sit judici^ si notum non sit in 
formd judicii:' and the principles, ^De non apparsnUbus et non. 
eadstentibus eadem est ratio* ^ Idem est non esse et non apparere^ 
* Q,uod non apparet non est* ' Incerta pro nullis hahentur^ Sfc^ so 
false in philosophy, become perfectly true in our jurisprudence. Tha 
second is, the exacting as a conditioD, precedent even to the reception of 
evidence, that there be an open and visible connection between the prin- 
cipal and evidentiary facts. ^ Nemo tenetur divinare' — ^ Probationes^ 
debent esse evidetites (id est) perspicum et fadLes inUXiigi! This indeed 
is only following out a great principle wnich runs through our whole 
law — ' In jure non remota causa, s(d proximo speetatur.' One or two 
instances will illustrate. If things are traced up to their ultimate sources, 
the remote though <;Ai^ cause of the f^pp&a|»nce of a criminal at t^e bar 
might be found in his parents, his education, the example of others, the. 
law, or even the very judge by whom he is tried ; still the tribunal can- 
not enter upon such matters, and can only look at the proximate cause—, 
his own act. So, the non-paymept of a debt has for its proximate 
cause the debtor's neglect ; but the ultimate cause may be the default of 
others, whose duty, either legally or morally, it was to have supplied 
him with money." * 

Bentham^ it is true, has argued that mimicipal and domestic^ 

tribunals should be assimilated in character, and has much 

praised courts of summary jurisdiction as being courts otnaturai 

procedure^ a.nd bestows approbation on courts of conscience^ 

courts-martial^ and the like. But it should be noted, that these 

and the like tribunals cannot divest themselves of forms and 

rules where the jurisdiction is at all extensive. They naturally 

turn to them, as it were, for protection and guidance, and adopt 

them either mor^ or less successfully, with mor^ or less skill and 

science, with more or less of unpropitious timidity, or more or less 

confidence engendered by experience. A wise &ther or school-» 

master soon lays down a. rule, that he will not listen to 'Hell-tale 

storiea'* or ^'.hearsay ;" and '^ gossip," in its most common and 

yague shape, is likewise rejected. The regulations of the present 

system of courts of summary j urisdiction in England are also base^ 

upon system and rules. 

^Best, p. 33, 
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The propet object of lie legislator id to establieli the besi 
practical system of rules, neither too artificially strict nor too 
general and lax. Mr. Best points out what are the limitations! 
which can properly be imposed by mmiicipal laws on those tribu* 
nals which are charged with the investigation of disputed facts. 
These limitations are founded on four prineiples. The Jirst i^ 
contained in the maxim already quoted^ ^^ Optima est lea quoe mini' 
mum relinquit arUtrio judicis.^^ ^ To the truth and value of this 
maxim one cannot fail to agree^ on the above-mentioned ground^ 
that the power of tribunals would be absolute if bounds were not 
set to their discretion in declaring facts proved or disproved. The 
second principle is, that it is the duty of the legislature to pro- 
cure speedy action in tribunals, and to this end to fix rules for 
the despatch of all matters brought before them, whether the 
truth sought for be easy, difficult, or even impossible to arrive at. 
The tliird jninciple is, that the collateral as well as direct con- 
sequences of decisions must be held in view. And the /(mr^y that 
securities must be firamed to ^leet the peculiar dangers to which 
the investigation in open court of litigated questions axe open. 
Now, the English system of judicial evidence is given by five 
leading rules : — 

1. The admissibility of evidence is matter of hi^>. 

2. The best evidence only is admissible.' 

3. The weight or vahie of «vid«ice is matter of fact 

4. Questions of law are to be resolved by 9k fixed tribunal 

5. Questions of fact are to be determined by a casual tribunal.t 

As Mr. Best has observed^ the features of our system of judi- 
cial evidence dircctfy depend upon the constitution of the 
tribunal by whidi our laws are administered. The mam features 
of our superior common law tribimals are the combination of 
the jury with the judge. Now, we do not go the whole of the 
way with Mr. Best in his admiration for a tribunal of which 
the jury forms a necessary part. We think his admiration too 

\ Bac. de Augm. Scient., lib. viii. c. 3. 

• See per Lord Hardwicke in Qviic\%nd v. Barker , 1 Atk, 4?.' 
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ttoliinited.^ But the diaraoter of our EngBah trijHmala fe no^ 
likely to b6 altered immediately or veiry materially, nor the rulea 
afflicting the admiBsibJfi,ty of evidence to be consideraWy varied 
from tlie form which they at preseni have assumed* Never^ 
theless, it should not be excluded fi?om the pandid consideration 
of our system oC judicial evidence, that the constitution of the 
jury-box not only occasionally prevents evidence frwn having 
due weight, and force; but, from the incapacity of jurymen to, 
dboiiminate between the ^intrinsic value of the various ordera 
of testimcmy, that must be excltjided which might safely be sub- 
mitted to an educated, more inteUigent, anil practised tribunal. 
But we cannot here discuss the arguments which the abov^ 
observation natutaUy provokes. They may be extracted from. 
Mr. Besif 8 volume by those interested m the subject. 

There are two other important, feati^ei of our English eomi^ 
moiii law system whi<;$h pre-emiiiently belong to the mstitutions 
of a free people, jealous of the administration of the l^aws. Wo 
refer to the ru^es which inrist— first, on vwra vqce examination ; 
and secondly, on publicity of judicial proceedings. Were these, 
dispensed with, there wpuld.be no more need to care for any 
other chej^shed institution of England. 1% woyjLd occasion the 
moral death of society. Perhaps the word ^inquisition^** at which^ 
every Englishman shudders, produces this effect as much fromj 
the notion of secresy, with which it accomplished its iniquities,^ 
as from the idea of the cruelty of its torture-chamber. 

Vital as we deem the importance of our law of evidenccj^ 
authorities have differed as tp its origin ; while Lord Kenyon 
affirms that ^* the rules, of evidence have been sanptioned by the 
"wisdom of ages, and are now reverpd for their antiquity and 
^he good sense in which they were founded ; " others lay it down 
that its creation dates from the time only pf the reporters, Lord 
Haymond, SaJkeld, and Strange;* i. «., soon after the revolu- 
tion of 168$, Mr. Best thus adjudicates on this difference of 

,. * See an Art. on •* Trial by Jury," 1 L, M. 4[ JK., p. 318^ for <^iig. 1859, and 
^est, pp. 103-111, and pp. 136-139. 
^Fhillipps and AmoS| Ey., p. 335. 
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opinion. He says, that " while the law oi evidence is the creation 
of comparatively modern times, most of the leading principles 
on which it is founded have been known and admitted from the 
earliest " ^ But he adds at a later page, th^t although the germs 
of our law of evidence are traceable in antiquity, our ancestors 
neither reduced its principles into a system, nor invested them 
with obligatory force, though they occasionally regarded them 
as containing a directory value which judges and jurymen might 
follow or not. The state trials previous to 1688, as our author 
has ably pointed out, afford abundant instance^ of the disregard 
of what we now consider the leading principles and the most 
perfectly established rules. 

<^ So long as the judges believed that it was discretionary wkh them to 
enforce or disregard the received principles of evidence, it is natural to 
suppose that, with the high prerogative notions of those times, and 
dependant as they were on the crown, they would exercise that discretion 
in favour of the crowv, and carefully avoid laying down any general 
rules which might fetter the executive in, proceeding against state crimi- 
nals. Accordingly we find that, in the sixteenth and early part of the 
seventeenth centuries, it was un open and avowed principle, that the 
rules of evidence and practice on prosecutions for high treason, and 
perhaps for felony also, were different froin those followed ix^ ordinary 



It was not till aft^r the middle of the seventeenth century 
that the ** Law of Evidence " began to form. The characte- 
ristic feature is, that its rules are rules of law^ binding on the 
tribunals as the rest of the common and statute law of the land ; 
but it did not arrive at this status at once. It developed slowly, 
and assumed this substantive character only in the course of 
time. Mr. Best suggests that, slowly as our moderiji system of 
evidence developed (and the fact of its slowness of course 
augmented the number, and diversified the nature of the influ- 
ences which operated on it), it probably owes its establishment to, 
amongst others, the following secondary causes. First, the indcr 
pendence of the judges on the crown begun after the revolution,.* 

^ Best, 8. 110, Hearsay, or second-hand evidence, was not considered in* 
admissible till comparatively modem times. See Rolfe «. Hampden, T* 34. 
Hen. VIII. Dyer, 63 b., pi. 11. 2 Hawk. P.a c. 46, s. 14, (171^0 
^ 12 & 13 Wm. III., cap. 2, seq. 3, 
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and completed in the reign of the first George/ which naturally 
tended to prevent the distinction being made by the bench be- 
tween the proofs in state prosecutions and in other cases. 
Secondly, the introduction of counsel to defend those accused of 
felony or treason^ Thh-dly, the gradual change in character in 
the constitution of the jury, who, from being originally witnesses, 
or people supposed to know something about the subject liti- 
gated, more or less accurately and directly, grew to be au 
impartial and foreign body of men. To which we may add, 
perhaps, a natural determination towards system^ of a practice 
to which the sharpest intellect of the country has in modern 
times been directed ; and the greater boldness of modem counsel 
in challenging decisions, and insisting on haying grounds ot 
judgment. The operation of the reporters' box and of the press, 
has also to be included among the influences. 

We will conclude the notice of the treatise by extracting fVona 
it three paragraphs which bear practically on the amendment of 
that Law of Evidence, which the author has so admirably ex- 
pounded. 

** Whatever," he obsenres, "may be the age or origin of our system of 
judicial evidence, it is on the whole a noble one, and may fearlessly 
challenge comparison with all others. Its principal features stand out 
in strong and fine relief, while its leading rules are based on the most 
indisputable principles of truth and common-sense. It must not, how- 
ever, even with all the improvements of modem legislation, be supposed 
perfect; on the contrary, it still has defects which its well-wishers 
behold with regret. The application of its great rules having pcpa- 
sionally fallen to the lot of unskilful or careless hands, the general out* 
line has been, in some places, badly filled up, and lines cross that ought 
to bound the domain of principles just in themselves, the extension of 
which, to cases where they are inapplicable, has frequently been pro- 
ductive of injustice, and exposed the whole system to censure. Add to 
this, that the comparatively modem growth of the system has rendered 
it impossible to get rid at once of all the erroneous principles, as well 
as of many stndt-laced applications of sound ones, which were either 
established by our ancestors for themselves, or borrowed by them from 
the civilians of the middle ages. 

^' 9ut, besides these imperfections, which, perhaps, may be looked on 
as adventitious, our system has faults of a more positive kind. Thus, 
sufficient attention was not paid by its founders to official pre-appointed 
evidence; and, although some steps have been taken in this direction by 
the 6 and 7 Will. lY., c. 86, and subsequent statutes, for the registrar 
* 1 Geo. III. cap. 23 
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tion of birt&s, marriages, and deaths; the 1 and 2 Yict., c. 110, s. 9, 
reqiairing professional attestation to cognovits and warrants of attomej' 
to confess j,udgment ; and by yarious clauses of the Merchant Shipping. 
Act, 17 and 18 Vict, c. 104, &c., there is still room for improyement ; 
and the principles of the laws of various foreign countries mig^ imder 
due restrictions and with the required caution, be advantageously intro<^ 
duced here. Its shortcoming is nowhere more painfully visible than in 
the want of some cheap and expeditious means of perpetuating testimony. 
^ Id observandum, aliq^uando hodie probationem suscipi ante litem contes-^ 
tatam i si reus prsBvideat se conventum iri, et periculum sit ne t^tes 
quibusexceptionem suam judici probarequeat, monantur, vel alio migrent; 
yel si actor raetuat, ne sibi testimonium propter testium morbnm vel ab- 
sentiam pereat. (d quod docto|*es vocant probationem in perpetiMtm rei 
memof'iamJ With the exception of the writs of ' Warrantia ChartaB,' 
• Curia Claudenda' (both abolished by the 3 and 4 Will. IV., c. 27, s. 3^), 
and a few other instances, the. common la¥^ did not allow legal proceedings 
on the mere si^picion of intended wrong or breaqh of duty ; and probably^ 
in furtherance of this principle has provided no general mode of per- 
petuating testimony, for which purpose recourse must usually he had to. 
a bill in equity. But the process is circuitous, expensive, and frequently 
inadequate ; and there can be little doubt that much valuable evidence 
is daily carried to the grave. It is, however, much easier to detect the 
disease than point out the fitting remedy ; and the difficulty of this sub- 
ject has been felt by the lawgivers of other co|i^tries as well as our 
own. Steps in advance on the subject hav^ been taken by the 5 & 6 
Vict. c. 69, which was passed to extend th^ means of perpetuating 
testimony in certain cases ; by the Merchant Shipping Act, 17 & 18 
Vict, c 104, sections 448, 449, relative to taking the examination of 
persons belonging to ships in distress ; by the 21 <fe 22 Viet. e. 93^ 
which enables persons to establish their legitimacy, and the marriage of 
their parents and others from whom they may be descended, and to 
establish their right to be deemed natural, born subjects ; and by the 
Mutiny Act, 22 Vict. c. •^ sect. ^ aft to the mo4e of reoordin^ the 
settlements of soldiers. 

'^ Finally, the nomenclatiire of this branch of oar jurisprudence \^ 
somewhat objectionable ; a greater evil than, might at first sight be 
imagined. Among the abuses of words, one of our ablest metaphysi", 
cians classes the unsteady application,. an4 affected obscurity by wr<Hig 
application, of them ; and Lord Bacon shrewdly remarks, ^ Akhougk. 
we think we govern our words, and prescribe it well hqumdum ut, 
valgus, sentiendum tU sapientes^ yet certain it is that words, as a Tarta/s 
bow, do shoot back upon the undeirstanding of the wisest, and mightily 
entangle and pervert the judgment.* Several important phrases in the 
law of evidence, such as * presumption,' * besj evidence,' * written 
evidence,* < hearsay evidence,' *,parol evidence,' (fee* have two,^^ and 
some even more different significations ; and many idle argum^fits and. 
erroneous decisions^ to be found in our books are clearly traceable to this, 
ambiguity of k^guage.** ^ 

V Best, sect. 120—123, 
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. With words so pregnaoit with practical wisdofia^ ai|d scf aug^ 
^estire to those who are seeking after the real amendment of 
the law, we may most properly take leave of this most interesting 
traach of English jurisprudence. 
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1. — A Treatise on the. Election of Itepresentqtivee, ParUamentartf 

and Mtmicipal ; by Thomas Hare, Esq., Barrister-at-Law^ 

London : Longman & Co., 1859. 
2. — ^Mr. Hare's Reform Bill exemplified and explained ; ly 

Henry Pawoett, Fellow of Inn Hall^, Cambridge. Eidg- 

way, 1860. 

TIE Eeform BiU^ I860, ba^mig been hustled ooi of the 
House of CommonsT-whethcr gracefully or disgracefully, 
the non-political character of this Keview forbids us to inquire — 
we take the opportunity of inviting the lawyera' attention to the 
scheme of Bepresentation lately put forward by Mr. Hare, the 
accomplished lawyer and equity repOTter. We do this the more 
willingly, inasmuch as we pa*ceive that hia propositions are 
taking that course'of development which we have often observed 
in suj^stions based on true principles, but not appealing to 
prejudices^ party traditions^ and popular catchwords ; and which, 
if original and really valuable, do not spring at once, but eventun 
ally grow into favour with the public mind. We believe it to be 
a &ct that Mr. Hare has obtained a hearing among r^ecting 
people, who, seeing the defects of our present representative 
system, and discontented with proposed reforms by the l^sla-* 
ture, are earnestly inquiring after the true remedy. The philo- 
sophical mind of J. S. Mill has pondered over Mr. Harems scheme^ 
and he has given to it his adherence. We have the authority of 
Mr. Mill for saying, " that Mr. Hare's bill has exactly, and for the 
first time, solved the difficulty of representation ; and, by doing so^ 
has cleared up the gloom and unc^tainty which bung over the 
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futurity of representative government, and therefore of civilisa- 
tion.** Not a few of the recognised leaders in the political and 
literary world are entertaining the subject in a scientific and 
honest spirit. That the influences of these men will spread until 
it becomes the interest of a political party to accept the prin- 
ciples laid down, and adopt the suggestions made by Mr. Hare, is 
not only what we hope, but what we think we may reasonably 
expect. 

We have said that we do not anticipate that the scheme will 
be immediately received into popular favour, because, first, it 
requires some attention to understand practically the machinery; 
secondly, it is opposed to the interests of certain influential 
classes ; thirdly, if fairly carried out, son\e of the circumstances 
which accompany a general election, and which are cherished by 
tradition as essentials, would disappear. The vulgar dema- 
gogue, the club nominee, the demoralizing election agent, the 
publican, the corrupters and the corrupted among the electors, 
find the present system by far more suitable to their immediate 
profit than they would the one we are about to consider. The 
mob moreover would miss by its operation some of the more 
exciting and demoralizing scenes which now distinguish a gene- 
ral election in Great Britain and Ireland. It is, however, well 
worth while for the educated classes of England to consider — 
now, whilst the legislature is at a deadlock on this great question 
— whether the advantages ofiered by a scheme of true, instead of 
a false, representation are not likely to compensate them for the 
trouble of examining into the merits of Mr. Hare's arguments, 
and to the results at which he has arrived, by patient investiga^ 
tion and philosophical inquiry, such as rarely are expended by 
political writers. 

Our readers may recollect that, in a recent Number,^ we dis- 
cussed " Comipt Practices at Elections,'' taking Gloucester and 
Wakefield as our illustrations. We selected the former more 
particularly as an old borough subject to traditional malpractices, 
not dimini9hed, but in some respect augmented, since the Beform 

^ ^. Jf . ^ JJ. for May, 1860, vol. IK^ p. 95, 
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Act ; whilst the latter borough affords an example of another 
and newer class of election communities, where, however, is 
witnessed an almost equal amount of rascality, practised alike 
by candidate and elector — by the rich and ambitious rogue, and 
the poor and venal voter. To one pondering over these scenes 
of iniquity, it would seem almost hopeless to expect that a House 
of Commons could be constitated sufficiently unpolluted to be 
tolerated as a part of the government of a people which values its 
rights and its liberties. And indeed, as session after session 
passes, and we note how little the legislature seems in earnest in 
many matters of the greatest importance ; how pledges are dis- 
regarded and evaded ; how '* dodges '' are humorously imputed, 
and if not admitted *are jet hardly resented; how accusations of 
trickery, or tergiversation, are freely interchanged and retorted, 
without shame or reproach ; how great questions are deferred, 
shelved, and burked ; how known evils, extravagance, and waste, 
false economy, and official mismanagement, are left unchecked to 
flourish — we may, perhaps, be justified in believing, that we are 
gathering from our political tree some of the natural fruits of 
^'^corrupt practices at electiona" 

The character of a popular election, and the picture of the 
social relations of constituencies, are well given by Mr. Hare. 
He says — **The natural tendency to association, common to 
society, has been the subject of remark in a former page. The 
places in which people meet, and their habits and employments, 
form the features of social Ufa A feature at the present time, 
which it is impossible not to remark, is the great number of 
public-houses and beer-shops. It was lately stated, that in 
Kidderminster in 1862, of 494 parliamentary voters, 109 were 
publicans and beer-retailers, and that the licensed houses of this 
kind in the town were 150. Of these establishments, it would 
therefore appear that about forty were not of sufficient value to 
place the occupants on the Kegister. It is not, however, 
desirable to put forward any particular town as an example. It 
is necessary only to advert to the general features of life amongst 
the lower class of tradesmen and artisans. There is no doubt 
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that tbe booaes aboTe-me&tkmed of entertainmeBt, are plaoves oJP 
great resort. It must Bot be thought that tiiis is mentioDed ad 
a geoeral reproach. It is due to many caases ; much to the 
uniuTitiiig character of the vast number of dweUings in cities and 
town% not of the labourer alone^ but even of the smaller trades- 
men. The mind yeimis for some relief irom sights and sounds 
often sordid and discordant Much also is due to dinaate^ 
which permits little social intercourse of any prolonged kind, 
except under the protection of warmed and covered buildings. An 
eminent statesman^ in one of his addresses on natural subjects, 
lately remarked upon the difference between our modem life and 
public life in Greece and Home, where the people conversed in 
open air and under more favoured skiea With us it is unques* 
tionable that much of the time which the lower classes can spare 
from daily toil, is q>ent in seeking ease and enjoyment in the 
houses which are thus provided for their use. It is thus that 
they meet society of congenial habits and tastes. Another 
feature of English life, especially, is its domestic character. This 
feature is found more predominant in the classes somewhat above 
the lower. As a man advances in his pecuniary circumstances, he 
gradually becomes less gregarious, his house assumes an air of 
comfort, furniture of mean appearance is exchanged fer what is 
more el^ant, his rooms are embellished with engravings or 
paintings, that bring before his eyes some scene or tale touching 
a hidden chord, and awakening thoughts deeper and higher than 
the counter, workshop, or the desk has ever prompted ; he lotes 
his home as his home becomes lovely ; his enjoyments, though in- 
tensified, are brought within the narrow circle of his femily and 
select friends. The refining process of socie^ thus proceeds, and 
the coarse elements are left behind. 

^' Amongst the multitudes who seek their enjoyments at these 
places, will, of course, be found men of every character. They 
form innumerable knots, linked and tied by the countless 
affinities and tastes which attract men to their fellows. 

^' There are also many clubs and associations exhibiting 
tbe operation of the principle formerly adverted to, which 
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cdtBQitfDjy'meet at ihe public4iotifies, in the absenice of institu- 
tions of a more elevating character. Of these are the nmneifoutf 
benefit olubs-r^the Odd Fdlows^ Fc^^eeters, and other sociefties, 
embodied under i^ous names and rales, and hayiDg many good 
purposes. In all these bodies there are some men who have 
gained an influence over others, to whoch they, consdously or 
nn<x>nsolously, more or less submit 

** In every borough, in every electoral district, in every oom- 

tnunity, some men will be found with penetration enough to 

discover the weaknesses, the follies, and the vices of t^ir neigh^ 

boars> and who are both skiUul and unscrupulous enough to 

make tiiem subservient to their own ends. These men are keen 

in the discovery of fit companions and tools for thdr purposes. 

Noadhtr a sodte is a proverb. These persons form connecting 

links with another class of mm, which had grown up before the 

time of the Reform Bill, and has since ripened and increased 

with that fecundity which is commonly thought to be one <d the 

qucdities of most plants HfBi are noxious — a €lcm of eleetion 

a^^ts. 'Far this calling, aptitude for the work, rather than any 

p^dimlnary apprenticeship, seems to be re(]uired. The election 

agent is in halntual communication with the cleverest and the 

most unscrupulous of those who are €9ther themselves leaders, 

or know how to tempt or cajole the most influential members of 

the various little knots or clubs which meet in the parlours and 

tap^rooms of every public-house in the borough or district The 

intercourse between the agents and the intermediate parties is 

kept up by many reciprocal services. The latter know where to 

obtain, on any emerg^icy, the loan of small sums of mon^, 

t^hich, it is probable, they will never be called upcwa to repay, 

unless upon some flagrant treason or Infidelity on their own parts, 

which, of course, is not likely to occur without being sufficiently 

well paid for to make it i^rofitable. By this connection a 

machinery is ready at all times to cast a web Over a very con- 

fflderable number of the voters of the borough or difiltriot, includ-^ 

ing, of course, a large number of the inhabitants who have no 

votes. It is time enough to make a distinction between the two 

classes when the net is to be drawn. 
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*' We now <x>me to the t^andidate. A general election is anti-» 
cipated, and the aspirants for parliamentary distinction are 
brought Jnto communication with the local agents. The candid 
date may be the director of a jointnstock bank, having a lai^ 
credit given him by his brother directors; he may be an 
embarrassed man, seeking by a desperate eflfort to retrieve his 
affairs ; he may be a roue^ requiring a change in his method of 
dissipation ; he may be a second or third-rate lawyer, hoping 
that the chances of parliamentary subserviency may open a road 
to promotion which the legitimate labours of his profession are 
unlikely to afford ; or he may be a wealthy man, moved by a 
wish to garnish an acquired fortune with a little bit of orna- 
mental dignity, or to lay the foundation of a successful career of 
tuft-hunting.^ A competent sum of money, however, finds its 
way to the hands of the agents — money which has nothing to do 
with the expenses of the election, which does not even come by 
any direct or traceable means from the candidate.^ It happens, 
however, that the parlours and tap-rooms become wonderfully 
animated. More is drunk, as well as eaten ; suppeiB are not 
uncommon ; more is consumed ; and, what is surprising, less is 
said about the payment. The convivialities have nothing of 
course to do with the election. There is no mention of any 
such thing ; they are all in the way of good fellowship, and are 
matters into which nobody has any business to inquire. The 
time comes when the signal is to be given, and the curtain 
drawn. The election is at hand ; the approach of a first-rate 
liberal or a conservative of the purest water has been darkly 
announced Perhaps an address, inviting the distinguished 
individual to offer himself for the representation of the electoral 
district is got up, presented, and graciously responded to ; but, 
whatever be the course adopted, when the word is given by chief 
agents to their inferior auxiliaries, a simultaneous concert bursts 
forth in praise of the candidate-elect, and, if the game has 
been played with any thing like skill and liberality, he has already 

' Quarterly Review^ vol. cii., p. 58, 
» Vide L.M.SrR. ix., p. 107. 
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luade such progress towards success as to render it very difficult' 
for any adversary to displace him. The various steps have been 
taken silently, and apparently without any plan or contrivance. 
Nobody knows how the candidate first came to be thought of. 
Nobody knows, of course, how the mantle happened to fall upon> 
him ; but the remarkable concurrence of opinion amongst so many 
persons, having no visible connection one with another, is to the 
simple-minded electors no small proof of his merits. It is easy 
to purchase the needful quantity of laudation and bluster. The 
hidden source of all this activity is known only to two or three, 
or at most a few of the initiated, who eon vert other men into their 
unconscious tools. * The corrupt lead the blind, and the blinds 
lead one another.' The candidate is instructed in what he should 
say, and more perfectly still in what he must not say. The 
proper insignia of party, whether liberal or <Jonservative, the- 
popular shibboleth^ are settled and made the most of; and, 
unless the candidate be encountered by an adversary with more 
funds or better tactics, he embarks with every chance of success. 
In a general scramble for votes, with no trusted leader, it is not 
surprising that the most cunning and the most impudent should 
gather the greatest share." ^ 

The above extract presents, we believe, a truthful and cha- 
racteristic description of the machinery which we — a "civilized 
and enlightened people'* — tolerate, boasting the while of our 
political freedom, not trammelled by the tyranny of monarchy, 
or the intrigues of an oligarchy, or the unreasoning brutality of 
a democracy. That the social and political results of the system 
are not worse than they are, may be a cause of mingled wonder 
and thankfulness. That they are not growing a greater — nay, 
an overwhelming curse, may be a subject of equal doubt and 
fear. Happily, Mr. Hare is not content with discovering and 
describing the malady which is affecting the country. He pre- 
scribes a remedy, to which we proceed briefly to draw the attention ; 
of our legal readers — premising that we do this not with a 
view of thus substituting the perusal of our comment for the 

1 Hare, p. 97. 
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stadj of ]^fr. Hare's work — ^wbich, merely as an admirable and- 
oomplete'essaj, demand^ at the hands alike of spectilaliTe 
and practical politicians, careful, minute, and critical study. 
But the "minute aad critical study'' which reviewers so fre- 
quently enjoin, is, aftser all, bestowed only by the few. Seeing 
that politics are the means by which lawyers generally imive at 
success, they ought to be among those few, and the earliest, to 
inyestigate a scheme which must soon force its way before the 
public. When Mr. Hare's ** Keform Bill " shall be launched inta 
the House, and has become a leading party question, th^i we 
shall doubtless find ** the Xrenal lawyer,'' as well as the " vulgar 
cotton-spinner, stupid owner of acres, and imbecile aristocratic 
nominee," of whom we are told the present House of Commons 
is composed, studying for the first time under club-house 
^^ coaches " this newfangled scheme ; but we invite attention to 
it now, prior to its receiving parliamentary ventilation. We do 
not doubt but that the members of the l^islature will be per- 
plexed ; for Mr. lidl even admits that ^ he began with a great 
natural distrust of what seemed a very complicated set of arrange- 
ments; ** but be also affirms that he *' ended by being convinced 
that the scheme is workMe^ and is efectuciUy guarded or gitard^ 
able against fravd" To those who seek to avoid the trouble, in 
the first instance, of examining Mr. Hare's work, we would 
recommend Mr. Fawcetf s pamphlet, which may be procured for 
sixpence, and in which the leading principles of the Inll, and the 
main arguments in support of it,^ are briefly and aUy set forth. 
Mr. Fawcett has indeed substituted in certain instances, with Mr. 
Hare's consent, more simple (though less perfect) provisions, 
which we shall here follow for the sake of brevity, and because 
we wish to provoke attention to the work itself of Mr. Hare, 
rather than attempt to supply its place. 

The leading results, then, of Mr. Hare's scheme are shown by 
Mr. Fawcett to be :^ 

1st. — ^Equal representation without "electoral districts," and 
without depriving localities of their special represen- 
tative. 
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2dtf.— The representatfon of all minorities and subsections 
of opinion. 

3r(L — The cessation or great diminution of bribery aAd cor- 
ruption. 

4th. — The reduction of candidates' expensea 

The following is a summary of the provisions of Mr. Hare's 
bUl: — 

1 . A Begistrar-Gkneral appointed in London, and returning officers 
for every constituency. 

2. At the general election any person becomes a candidate by deposit- 
ing £50, and leaving his name, address, and occupation with the 
Registrar-General, and declaring for what constituency he offers himself. 

3. The Registrar-General publishes a list of the constituencies in 
alphabeticiU order, with the names, &o., ©f the candidates for each con- 
stituency. 

4. Each elector votes by a voting-paper. He arranges any number 
of the names of the candidates who have presented themselves for any 
constituencies, in the order he is desirous they should be returned. 

5. The Yote is given by the signing of such paper before one of the 
returning officers of the constituency. 

6. The utmost publicity is given to the act of voting, and various 
other securities effectually provide against either fraud or mistake. 

7. All such papers are transmitted by the returning officers to the 
Registrar-General. 

8. The Registrar-General divides the number of voting-papers so re- 
turned to him by the whole number of members composing the House, 
and the quotient so obtained, called the '* quota," represents the number 
of electors entitled to have one representative. 

9. The Registrar-General forms a list of all candidates whose names 
stand first on a number of voting-papers equal to or exceeding the 
^^ quota," placing those names on the list in order of the number of votes 
so obtained. 

10. The candidates on such list are returned to Parliament, 

1 1. No candidate shall require for his return more than the <' quota,"^ 
of votes, and, except in the case of plumpers, no more than a " quota " 
shall be used for the return of any one member. 

12. If a candidate's name appears first in more than tbe <* quota" of 
voting-papers, the necessary "quota "of voting-papers which must be 
appropriated to his return shall be selected from those papers which 
respectively contain the fewest names. 

13. A voting-paper once appropriated to the return of a member 
shall not be further used. 

14. If the House is not completed by members returned under the 
preceding clauses, the Registrar-General makes a list of the candidates 
whose names appear dther first or second in the remaining voting-papers 
a number of times equal to or exceeding the '* quota,^' and the names 
appearing in this list are returned as members. 
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15. The ** quota" of voting-papers appropriated to the members 
returned by clause 14, are selected in the same way as before by 
clause 12. 

16. If the number of members is still not made up, the Registrar- 
General proceeds in a similar way to make a list of those candidates 
whose names appear either first, second, or third, &c., the requisite num- 
ber of times in the remaining voting-papers, and the process is repeated 
until the House is completed. 

17. The present local distribution of seats need not be materially 
altered. The counties and large boroughs would retain their members ;' 
some of the most populous constituenoies might be subdivided ; some of 
the smaller boroughs at present returning members might be grouped 
together to leave room for giving members to important towns at present 
unrepresented.^ 

Let us now give one or two illustrations of tlie working of 
these provisions, and we oannot do better than again follow Mr. 
Fawcett, who is eminently successful in his eflForts to exemplify 
and simplify what we believe to be a reform genuine and prac- 
tical, and one of which the parliamentary representative system is^' 
capable. Let us examine certain of the clauses of the proposed 
Act. 

Clause 4 is of fundamental importance, "and defines the mode of 
voting : — Each voter will obtain a voting-p^per from the registrars of 
his district He will probably first consider the candidates who have 
offered themselves for hb own constituency. He may write down any 
number of their names, in the order he is desirbus they should be 
returned ; but that he may not lose his vote, in case none of these 
should be elected, he arranges after their names a list of the names of 
any candidates for other constituencies, in the order he is desirous they 
should be returned. Possibly a Voter may feel that his wishes and 
sentiments would not be represented by any candidate who has ofiered 
himself to that particular constituency. In this case he selects from all 
the candidates on the list the one he is most anxious should be returned. 
He places this name first on his voting- paper, and after it arranges any 
other names, as it were, in a list of merit. Thus Mr. A. resides in Hull; 
Roberts, Williams, and Thomson may be the candidates for Hull; 
Roberts and Williams are returned, but Mr. A. desires Thomson's 
return. Under the present system, because Mr. A.'s particular opinions 
happen to be in the minority at Hull, he is altogether unrepresented. 
Mr. A., under Mr. Hare's scheme, would place Thomson's name first 
upon his voting-paper ; but as Thomson might be unretumed, Mr. A. 
puts down after Thomson's name the names of Wilson, Andrews, &c., 
who are candidates for other constituencies, and in the return of one of 
these Mr. A.'s vote might assist. But perhaps Mr. A. — as we know is 
often the case now — cares nothing for either Roberts, Williams, or 

1 Fawcett, p. 5. 
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Thomson, and therefore, under the present law, does not use his vote at 
all. But in other constituencies there will be candidates who eitactly 
represent Mr. A/s opinions. Bj Mr, Hare's scheme, Mr. A. would be 
permitted to place on his voting-paper any number of such candidates, 
in the order in which he wishes them to be returned. 

Clauses 8 and 9 introduce the most important modifications of 
the present system. The existing machinery of representation entirely 
disregards the amount oi support which a candidate receives. One man 
is returned as member because he represents 91 electors at Ashburton ; 
whilst another is excluded although he would exactly represent the 
opinions of 13^636 equally intelligent and far more wealthy electors in 
the West Riding of Yorkshire. Every proposed Reform Bill, although 
it must recognise, yet has only trifled with this injustice ; for as long as 
it is essential that a candidate should obtain a local majority, the injus- 
tice cannot be removed, unless the country is squared and quartered 
into accurate electoral districts-— a change to which, independently of 
other objections, every tradition of the nation is opposed. Mr. Hare's 
ficheme guarantees that each candidate should require exactly the same 
amount of support for his return. In this case every vote produces 
exactly the same influence upon the representation-reach vote is^ in fact, 
of the same value, and the result is effected without the slightest disfran- 
chisement, and without any change of moment in the present local 
arrangement of constituencies. 

At » general election, let it be supposed that 650,000 electors have 
Toted to return 650 members. If a system of representation was framed 
on the principles of perfect justice, any candidate in the case we have 
above supposed ought to be returned if he obtained the votes of 1000 
electors. Mr. Hare's scheme secures this by a most simple contrivance, 
with which also are associated many other indirect but most invaluable 
advantages. The amount of support which, according to this adjust-* 
ment, it is necessary for a successml candidate to obtain, is termed the 
*' quota " of votes, and the ^' quota" for each election is simply calculated 
by dividing the number of voting-papers returned by the number of 
members to be elected. The Registrar-General, after examining the 
voting-papers, will ascertain the number of times each candidate's name 
appears ^r«^ in the voting-papers. He then arranges a list of the can^ 
didates in the order of the number of times their names appear first. 
The registrar will then declare all those who have obtained a liumber of 
£rst votes equal to, or greater than, the quota to be elected. Of course, 
the memberd who are thus elected will never be sufficient to complete 
the House ; because all cannot obtain the fiill quota, if any obtain more. 
The number thus returned might be 400; 250 members are then 
required to complete the House, and the remaining clauses will shew 
how this is effected. 

Amongst thoSjB 400 who are returned there will be popular candidates 
who will poll a surplus of votes ; some names will have perhaps been 
written down first, four or five thousand times ; but still by clause 1 1 
it is provided, t^hat there shall not be appropriated tp any candidate more 
than the quota of voting-papers. 

Clause 12 defines the mode of selection by which the necessary 
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'^ quota " of Toting-papers, and no more tban the ** quota," shidl be Kcft 
aside for each candidate's election. It will be most easily illustrated by 
an example. 

Mr. Jackson is a candidate for York. The ''quota/' calculated 
according to clause 8, is 1000. Mr. Jackson's name appears first in 
1500 TOting- papers. Three cases would exhaust the suppositions that 
can be made. 

1st Case : — All who hare given votes to Mr. Jackson are electors of 
York. Mr. Jackson is of course returned, but the difficulty is to select 
the thousand voting- papers to be appropriated to his return irom these 
1 500. It would be unjust to appropriate them all, because in that manner 
1500 electors would have no more weight than 1000; and besides, the 
superfluous 500 are wanted to make up the number of memb^s 
necessary to complete the House. For these reasons, 1000 papers only 
are appropriated, and every effort is made to give effect to the wishes of 
the electors expressed in the remaining ^0 voting-papers» The thou- 
sand might be selected by lot ; the unfairness thus committed would 
comparatively be not great, but the method of selection proposed in this 
clause leaves every thing to the discretion of the elector himself. 

When the 1500 papers in which Mr. Jackson's name stands first, 
are examined, some will contain, perhaps, only one name after his ; 
other papers three or four ; and others, perhaps, twenty or thirty. The 
necessary '' quota " to be allotted is selected ^om those papers which 
contain the fewest names ; if> therefore, a voter is anxious that his 
Toting-paper should be appropriated to the return of any particular can- 
didate, he can, in all probability, secure the fulfilment of the wish by 
placing upon his voting-^aper a few names only.. 

2nd Case : — Mr. Jackson might obtain more than the '^ quota " of 
votes in York, and may also receive support from ele<?tors in other con- 
stituencies. Thus 1200 electors of York might vote for him* and 300i 
electors in other parts of the kingdom may also have given him their 
first votes. As he has offered himself for York, the electors of York 
have the first claim to him; therefore^ none of the 300 votes given to 
him by electors who are not in the constituency of York shall be 
appropriated to him, but the Qecessary '' quota " of voting-papers to be 
set aside for his return shall be chosen, in accordance with our principles 
of selection, entirely firom the 1290 voting-papers of the electors of 
York. 

3rd Case : — 700 electors only of York may give him their first vote% 
but being a man generally well-known, he may receive 800 first votes 
from electors in different parts of the kmgdom. The 700 votes ob- 
tained by him in York are appropriated, and the remaining 300, 
necessary to complete the particular " quota " we have here supposed, are 
chosen from the remaining 800 ; the principle of the selection still being 
the same — the 300 taken are ihose papers which respectively c<»itain 
the fewest names.^ 

At present many of the most intelligent and capable electors 

? Fawcett^ p. 8L v 
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netrer vote. Every individual in Marylebon(e> wha is not of one 
particular hue of political colour, is virtually disfranchised. And 
so, out of a constituency of 80,000,some 8,000 omly.take the tirouble 
of going to the poll. The votes of electors at present are not of 
great value. The vote of on^ drunken tailor at Andover, but 
whose wife has had a five-pound note put in her teapot, is of 
the same force as those of one hundred and fifty hard-headed* 
independent Yorkshiremen of the West Briding. Equal electoral 
districts will not do in this country. Local influence and local 
interest must be represented* Mr, Hare*s scheme provides for 
this, while it also enables the minorities unrepresented in their 
own localities to get themselves represented without impugning 
the right of the local majprities. The constituencies of Mstryk- 
bone, the Tower Hamlets, aiid Finsbufy, might mxdet it still i^ 
cure, as their representatives in the House of Commons, men 
eminent for their refinement^ pimotilious hon^our, and their cilndid 
and philosophical consideration of the gireat public questions of 
the day. But the minorities, hundreds in number^ who prefer, 
peradventure, for a representative, a tried public ma^ cather thaa 
a common public-house candidate,^ ought if possible not to b^ 
swamped, or have their voices sti;fled. The projidem i^ to enable 
those electors who are now virtuitlly unrepresented in their own 
localities, to get themselves represented without impygning the 
right of local majorities. We affirm that Mr. Hare has contrived 
previsions which will practica^y solve the problem ; and we far- 
ther say that it is the duty of every intelligent man to examine if 
this be so, unless, indeed, he happen to be one of the few who were 
reconciled to the miserable compromise of principle exhibited i^ 
the late Conservative Keform Bill ; or one who watched to its 
early grave the Whig scheme, admirable only for its weak attempt 
to tamper with the con^stitution it pretended to amend. 
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Art. XIV.— military LAW AND MILITARY 
LAWYERS. 

Manual of Military Law, for all Ranks of the Axmy^ Militia, 
and Volunteer Services ; comprising an A ccount of the Con^ 
stitutiony Composition, and Procedure of Courts-Martial, <Ssc, 
By Colonel J. K. Pipon, Assistant Adjutant-General at Head- 

. quarters, and J. F, CJollier, ^sq., Barrister-at-Law. London : 
William a Allen, 186.0. 

rpHIS scarlet-coloured volume, if published a few years since, 
-*• might have passed unnoticed by all except soldiers by pro- 
fession. Although it is as portable as patent soup (which our 
soldiers could not get in the Crimea, thanks to the confessed 
breakdown at the Horse Guards) ; although it is prepared and 
fit for immediate use (unlike the green coffee-berries which an 
Intelligent official system caused to be served out to the famish- 
ing army before Sebastopol) ; and although it contains more im- 
portant information than did even that celebrated and valuable 
telegraphic communication — ^' Take care of Dowb ; '^ nevertheless 
we dare affirm that this capital and complete little book, if pub- 
lished two years ago, would have been passed over unheeded by 
the civilian. 

It is otherwise now. Interest in matters military has ex- 
tended. Every branch «nd order of civil life has provided its 
company, corps, op regiment of volunteers, and men now want 
to know something of the constitution of the force of which they 
are a component part, and of the nature of the procedure by 
which the laws regulating the army are enforced. Most English- 
men of education, of course, know something of the origin and 
constitutional history of the national forces; but, unless questions 
are practically brought to the notice of men, or their interest 
particularly excited or directed towards them, they run the risk 
of forgetting useful lessons, comprising dates of events and states 
of facts, and of falling into all that kind of error, which the sue- 
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cessful candidate on the competitive examinations would ridicule, 
and the model " well-informed person '^ severely censure. There 
are, however, many things which, though very proper to be com*- 
prised in a book, are quite unnecessary to be retained in a man's 
mind. A convenient manual is often better than an overburdened 
jaQvaory. We are, therefore, very glad to see the publication of 
the work of Colonel Pipon and Mr. Collier ; for it supplies, in an 
available shape, just the in£Drmation which young officers of the 
line and the militia, intelligent volunteers and an inquisitive 
public, require. 

The first parliamentary recognition of a military code, apart 
fron^ the con^mon la^, to which all Englishmen are subject, was 
we presume the first Mutiny Act, passed in 1689, which recites 
that — 

^' The raising or keeping a steinding army within this kingdome, in 
time of peace^ unlesse it be with the consent of parlyament, is against 
law ; and whereas it is judged necessary, by theu: majestyes and this 
present parlyament, tha,t, during this time of warr, seYerall of tl^e fprces 
which are noiy on foote should be continued and others raised, for the 
safety of the kingdome, for the common defence of the protestant re* 
ligion, and for the reducing of Ireland. And whereas no man can be 
prejudged of life or limb, or subjected to any kinde of punishment by 
martiall law, or in any other manner than by the judgment of his pe^res, 
and according to the knowne and established lawes of this realme ; yet, 
nevertheless, it being requisite for retaining such forces asi are o^ shall 
be raised during this exigence of affaires in their duty, that an e^act 
discipline be observed ; and that soldiers who shall mutiny or stirr up 
sedition, or who shall desert their majestyes' service, be brought to more 
exemplary and speedy punishment than the usual formes of law will 
aliow." 

The above Act, say the editors, " provides for the assembling and con- 
stitution of courts- martial, for the oath of members, for the punishment 
hi desertion, mutiny, sedition, false musters, &c. ; for the regulation of 
billets ; and is ordered to be read at the head of every regiment, troop, 
or company, at every muster, ^ that noe soldier may pretend ignorance/ '* 
No power is, however, reserved in the statute to the sovereign to make 
articles of war. 

" This act,'' they continue, '^ was renewed soon after its expiration ; and 
with the exception of about three years only, viz., firona April 10, 1698, 
to February 20, 1701, has been annually re-enacted (with many altera- 
tions and amendments) ever since. 

" The first statutory recognition of Articles of War, occurs in the first 
Anne, statute 2|, c. 20) in a clause which saves to her Majesty the right 
'of niaking articles of war, for the regulation of her forces beyond the 
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seas in time of war. It is not until the Srd George i. c. 2, tliat we 
find the sovereign distinctly empowered by the Mutiny Act to make ar- 
ticles of war for the goremment of the troops at home. A clause in 
.that Act, after reciting that no effectual provision has been made for the 
government of his Majesty's land forces, empowers the king to make 
and constitute under his sign-manual, articles for the better government 
of his Majesty's forces,, * as well within the kingdoms of Great Britain 
and Ireland^ as beyond the seas/ 

<' This privilege has been annually re-enacted, and annually exercised 
by the Crown to the present day. 

" The Mutiny Act and Articles of War, for the time being, tempered 
by the regulations issued from lime to time by the sovereign, form 
together the code of laws which governs the British army. That code 
may fSedrly be said to rest upon the soundest constitutional basis. It 
emanates whoUy from the civil power, which exercises a sufficient con- 
trol over abuse, by passing the Act annually ; while the sovereign retains 
the complete executive administration — the ancient privilege of the 



The above extract is from tbe introductory chapter, and affords 
a very good example of the pimple, unpretending style which the 
compilers have adopted, whenever they have to leave their duties 
as mere compilers^ and undertake those of commentators. A 
great part of their volume is, of course, not available for extract^ 
nor does it sugge^ to the reviewer topics for dissertation. 

The thirteenth chapter is concerned witli " the Laws relating 
to Volunteers and Yeomanry/" and will be m<Hre particularly 
valuable to the members of the " Pevil's Qwn,'^ and those lawyers 
who, distributed freely through all the corps of the kingdom, are 
naturally expected to be able to quote from memoiy, and appo« 
sitely, the whole 44 Geo. III. c. 54^ or at least, to give any 
information as to the militaiy rights and reiiiedies— torts^ crimes, 
and punishments-T-which may attach to every rifleman in. the 
empira 

We have spoken of the " Devil% Own/' and we do so with 
respect ; for it has its history of the past^ as well as a reputa^tion of 
the present day. A finer body^ or one better driUed, we have 
heard, not on prejudiced, but on trustworthy authority, does not 
exist in the whole army — jregular and volunteer.. In the years 
1803-5, when the volunteer force was at its maximum number in 
the kingdom, the lawyers were not am^,lganaated mUy one, bi^ 
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d&persed themselves over several corps. In the time of .the great 
review before George IIL^the numbers which appeared under arms 
in the Law Association, were 335. The Gray's-Inn company of 
riflemen mustered 38 ; while the Bloomsbury and Inns of Court 
Association (the celebrated 3- !• C. A.)^ numbered 929 bayonets. 
In the last-vnamed body were incorporated, we believe, the larger 
number of the legal profession. Be it remembered, however, that 
the members of the corps, formed in the early part of the present 
century, were not such picked men as those now constituting the 
existing volunteer force. The exigency is not so sudden nor imme- 
diately impending as it then was, when ev&ry man who could 
bear arms, though his age, figure, and habits were not favourable 
to military occupations, drilled as well as he could. As a rule, 
those men only who are best fitted for the soldier's manceuvring 
appea^r now in person in uniform ; and the result is, that the 
corps generally are now much more soldierlike than, thovigh not 
%o numerous, as were their predecessors. 

We have lately examined a nearly complete specimen of the 
uniform and a,ccoutrement8 of the B, I. C. A-, and will describe 
jlhem, as they furnish a striking contrast to those in fisishion 
amongst the present generation of riflemen. Bush-fighting was 
not then in contemplation, ^nd neutral colours were unthought 
of. The apparel of the battalion of [^loomsbury was a red coatee 
with bright yellow facings, single-breasted, with few buttons, and 
dependant on hooks and eyes for its fastening over the chest. 
Add to this a kerseymere waistcoat with brass buttons, and knee 
breeches of the same material, sometimes exchanged for white 
drill pantaloons or tight trousers, a commodious but very ugly 
foraging cap of black cloth (the dress cap or hat we do not now 
possess, but believe it was a shako), and cross belts, suspending a 
knapsack, haversack, and the other accoutrements of a soldier. 
On the knapsack the letters B. J. C. A, were painted ; on the 
reverse side appeared the initials of the individual wearing it, 
^ith the number of his company, A load was carried very 
unnecessary for mere home service, and fitted only for soldieria 
about to be sent abroad. Add still, a specimen of Brown Bess 
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in her most ponderous shape, with a long bayonet, and some idea 
of the appearance of the B. I. G. A. may be formed by our 
modem riflemen. 

In an article in Fraser^s Magazine, for January, 1833, we have 
met with an amusing account of the Lincoln's Inn Volunteers. 
The writer says : — 

" The Serjeant who was employed to drill us said, that Mr. 
Law ^ was the only person he could never teach to march, and 
that he would never make a soldier. The serjeant was a fellow 
of some humour, and was not unsparing of his remarks on his 
recruits ; nor did Mr. Law engross the whole of his comments 
on their merits. There were other members of the awkward 
squad who afterwards rose to eminence at the bar, but who, as 
soldiers, could never rise above the ranks, He used to say that 
he could never make Mr. Mitford (afterward^ Lord Eedesdale) 
hold up his head ; nor Mr. Gibbs (afterwards Sir Vicary Gibbs) 
turn out his toes. The justice of which remarks, those who re- 
member these learned persons will fully allow. 

** The corps was formed when all ranks of the people were 
jorming, from the alarm of invasion and of domestic revolution. 
The members of the legal profession were not the last to enrol 
themselves for military service. The corps was however not 
wholly composed of members of the bar and attorneys, but 
admitted into its ranks every description of resnectable persons 
who were in any way connected with the profession. Of this 
description were the officers of the court, and the stationers and 
their clerks employed in professional business in the neighbour- 
hood of tl^e Inps of Court. Sir William Grant, then Master of 
the Eolls, was chosen to. command us. He was selected for that 
honourable post, it being understood that he was Attorney- 
general of Lower Canada, and carried arms at the siege of 
Quebec, when it was invested by the American general^ Mont- 
gomery. He took the title of Major-Commandant ; and pur 
other officers were the Hon. Henry Legge, Templemore, and 
Pitcaim. We mustered about seventy ; and numbered among 
us Lord Eedesdale, Lord EUenborough, Lord Chief-Justice Sir 
Vicary Gibbs, Mr. Justice Dampiey, and the heir-apparent of 
Lord Kenyon, who deigned to, faU into the ranks. We were all 
military aspirants, but not with equal claims. The martial spirit 
of the times was found to supply the place of the corporal defi- 
ciency, arising either from pld age or unwieldliness of person^ 
which too full a habit of body had occasioned. 

^ ^ Afterwards Iiprd EllenboronglK 
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"The members of the bar usually formed the front ranlc,- 
though neither the best-lookmg soldiers, nor the best-drilled 
recruits. Dampier was always the ri^ht hand file of the line. 
His figure fully entitled him to that ^ce ; and his appearance 
realized Homers description of his hero, who was 

* s^oixdg av6pci)iruv xe^aX9]v xat ivptag ufiovg/ 

He stood, to use a soldier's phrase, six feet two or three in his 
stocking feet ; his tread in marching was ponderous, and con- 
veyed the full idea of Seijeant Kite's panegyric on the recruit 
whom he wished to enlist, * that he stepped like a castle.' Lord 
Bedesdale was always my left hand file, and was one of the most 
regular at the drill of any of the company. The front rank 
graduated down from six feet two to five feet three or four — from 
Dampier to the Hon. Mr. Kenyon and Sir Vicary Gibbs, These 
were often put by the seijeant into the rear rank on account of 
their mean and unsoldierlike appearance ; and as they were 
always paired off together, Dauncey gave them the whimsical 
names, from The Recruiting Officer^ of Thomas Appletree and 
Coster Pearmain ; but he could not apply Farquhar's character 
of them to Sir Vicary Gibbs, * that two honester and simpler 
lads ' were not in the company. 

" The two best recruits of our corps were Dauncey, afterwards 
a king's counsel, and Stebbing, then a commissioner of bankrupts. 
They were nearly of the same height ; both remarkably dapper 
in their persons, and spruce in their accoutrements. Dauncey 
was a good soldier, and was raised to the rank of corporal in the 
Law Association when the Lincoln's Inn Corps was disbanded. 
But Stebbing deserted us from a curious cause. He usually wore 
a cocked hat, and when he sat as a commissioner of bankrupts, 
he assumed no small share of importance. On these occasions 
he invariably appeared at the commissioner's table in the cocked 
hat, to which he was so peculiarly attached that, during the sit- 
ting, it was never removed from his crown. The hats of the 
Lincoln's Inn Corps were round, surmounted with black bearskin 
across the crown. A tall red-and-white feather, composed of the 
hackles of a cock, rose in this part of it, which presented a martial 
and grenadier-like appearance. But all that military glory had 
no charms for Stebbing ; he could not be reconciled to a round 
hat* He never came to the parade without uttering his male- 
diction against the bad taste of Sir William Grant, and the mar- 
tial ornament with which he had chosen to adornrhis head, which 
was contrasted with the more becoming beauty of that which he 
wore. He sighed for the resumption of his cocked hat; his 
regrets became insupportable, and he quitted the corps. 

"Among others who carried firelocks in this memorable ser- 
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vice, was a very excellent man but a very bad soldier, Carol, the 
head clerk of the Rules OflBce. He was very short in stature, 
and in circumference nearly as broad as he was long. This ro- 
tundity of shape materially interfered with the performance of 
his military exercises. When about to fire, and the order is given 
to make ready, the firelock is to be thrown from the left hand 
into the right across the stomach. To the performance of this 
manoeuvre Carol's shape was peculiarly unfavourable. In throw- 
ing the firelock round, before it had performed half of its evolu- 
tion, it fell on the toes of Carol himself, and his bayonet either 
stuck in the head or knocked off the hat of the man in the front 
of him, as Carol was always in the rear^^rank. 

^' Our parade was in Lmcoln's Inn garden ; there we marched 
and counter^marched, from the iron rails in the new square to the 
part of the Stone Buildings, and from the part of the Stone 
Buildings to the iron rails, and formed in echelons with the 
pump on our left. It must, however, be admitted, that our 
tactics were not always the most military, nor our evolutions per- 
formed in the best manner. When ordered at the end of the 
parade to halt, most of the front rank were slipshod, the rear- 
rank having trod down the heels of their shoes ; and when ordered 
to stand at ease, they usually sat down on the grass to enable 
them to pull them up. ^Notwithstanding, however, the talents of 
our commanding-officer, and the rank of many of the privates, 
our military character was not splendid, and we merged into the 
Law Association, commanded by Lord Erskine." 

We revert, for one moment, to the '* Manual of Military Law/' 
by Colonel Pipon and Mr. Collier ; we have reserved to the. last 
one piurticular piece of criticism, — nor is it the least important, 
considering how multitudinous, miscellaneous, and dispersed are 
the subjects which the authors have had to treat of. As this 
piece of criticism is favourable, we are glad to be able to close our 
remarks with it, and say simply : There is an Index which we 
have found adequate for every necessary purpose. 
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Abt. XV,— the journal and correspondence 

OF WILLIAM LORD AUCKLAND. 

The Journal and Correspondence of William Lord Auckland; 
with a Preface and Introducticm bj the Bishop of Bath & 
Wells. 2 vols. 8vo, pp* 107S. BenUey; London, 1861. 

nPHIS is a work of very great interest, and of importance 
-*- abo to the history of the times in which IjotA Auckland 
lived. It extends from the death of Lord Rockingham and the 
resignation of his colleagues in July, 1782, to the end of 1793. 
The events of that period, the contests occasioned by the 
celebrated coalition, the Regency, the impeachment of Hastings, 
the commercial treaty with France, the defence of Holland, 
above all, the French revolution, are of such moment, and Lord 
Auckland bore such a part in most of them, that nothing can 
exceed the interest with which we dwell upon his diaries and his 
correspondence ; and our only regret is that it is not brought 
down to a later period — to 1807, when he retired from public life, 
or even to the period of his decease, in 1814. We earnestly 
entreat the noble and right rev. editor to afford this sup- 
plement, ' and, we venture to add, to supply the only defect 
which we find in the present volumes — the want of an index. 
A mere index to the names in the book would make the 
work of much greater use, and easy to be consulted on every 
subject ; because all who are acquainted with the events of the 
times would, from the names of those concerned in them, be 
enabled to come at the subjects. The late scandalous publication 
of Humboldt's and Yamhagen's diaries and letters, has in the 
translation the advantage of an index of names. Although we 
approve of that work in this respect, we are bound to mark the 
contrast which, in all others, it presents to that before us. Here 
every thing is excluded which could give pain to the surviving 
connections of those who are mentioned, and all the letters are 
selected with strict regard to kinship as well as justice. Can 
any thing be conceived more despicable than the conduct of 
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Ludmilk Assing — lady, we are bound in courtesy to call her — 
the niece of Humboldt's correspondent, who, to raise the price 
she expected from the publisher, has actually in one page given ' 
the name at full length of a very distinguished person as having 
had an adulterous intrigue with two sisters of exalted rank, and 
been the father, by one of them, of a person distinguished by 
his station; all these persons, female as well as male, being 
named without the suppression of a single letter ! Such a pub- 
lication as Miss Assing's, does much more injury to the memory 
of her uncle and his friend, than to those subjected to the 
annoyance she has served to inflict. 

We can hardly speak too highly of the interest, the enter- 
tainment, as well as solid information afforded by these volmnes 
of the Auckland correspondence. The letters from the most 
eminent individuals, and the anecdotes in those from less distin- 
guished persons, make it diflScult to lay down the book after 
having opened it at any page. But for our purpose, as recorders 
of legal events and characters, it has a peculiar interest. Lord 
Auckland was the first who began that most important amend* 
ment of our criminal law, the relaxation of its severity. In 
1771, before he left the profession, and while still a member of 
the northern circuit, he published an able, learned, and convincing 
tract upon the subject It made a great sensation both at home 
and abroad, and was highly praised by Mr. Burke. He became 
under secretary of state the year after, and used his official 
weight, as well as his parliamentary influence, when he entered 
the House of Commons, in promoting the same sound and 
enlightened views. In 1778 he carried a bill (19 Geo. IH.), 
having among other objects the enforcement of strict attention 
to the morals and health of prisoners, the introduction of solitary 
imprisonment for certain offences, and the establishment of peni- 
tentiary houses. In passing this Act, he had the assistance of 
Mr. Justice Blackstone, and of the illustrious philanthropist 
Howard, who was appointed one of the inspectors under it. 

When he was selected as one of the five commissioners to 
attempt the restoration of peace with America, Lord Mansfield 
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had so high an opinion of his talents for business^ and his applica- 
tion to the legal department, that he exceedingly lamented his 
mission, and declared he would not have parted with him, had he 
been either Lord North or the Secretary of State under whom he 
sferved. His services afterwards, both at the Board of Trade, 
in negotiating the French Treaty of Commerce, and as envoy in 
Holland, whence lilr. Pitt distinctly ascribed to him the satis- 
factory convention respecting the aflFairs of the Netherlands, and 
his able advice for many years to Mr. Pitt on commercial sub- 
jects, need not be further dwelt upon. But all his eminent 
services to the country, and all his unblemished conduct in 
private life, which made him more beloved by his family and by 
his large circle of private friends, than almost any ,who can be 
named, availed nothing against the violent prejudice and the 
unceasing clamour of faction. He had differed with the Whig 
party to which he never belonged, after his coalition with the 
Norths, who were his allies ; and he was singled out, as the 
most important of those who left the united government, to bear 
the brunt of unmeasured attacks. 

Among the enemies of party, that is, of the abuse of party, we 
may name three who flourished in the period which these 
volumes embrace, and who were at the hands of party especial 
objects of flagrant injustice, amounting in one instance to actual 
oppression. It is an act of justice, as well as humanity, to expose 
such injurious treatment, and it may tend to prevent the repeti- 
tion of the offence in lesser cases, by warning the zealots of 
faction to what extremities their unheeding adoption of factious 
views, and indulgence in factious passions, may lead. The 
three instances are. Lord Auckland, Lord Shelburne, and Mr. 
Hastings. 

Lord Auckland's offence was, that he, a partisan of Lord 
North, having approved the coalition, afterwards remonstrated 
against the India bill, which occasioned the downfall of the minis- 
try, and joined Mr. Pitt, to whom, indeed, he had never been 
opposed except during that administration, though those who 
coalesced to form it had been bitterly opposed to each other for 
VOL. X. NO. XX. 2 
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ten years, aid had »ev^ acted togetJier in any one part of their ! 

politicid lives. But in fact he had not gone over to Mr. Pitt until. 

the miesion to negotiate the commercial treaty was f^essed upon . 

him, and his success in this negotiation led to great int^x^ourse with 

Mr. Pitt, which ended in his. joining him. The Duke of Portland . 

heard of the coalition both in ofike and in t^positk)% and had 

heartily approved his acceptance of the mission ; as did another 

leader, Lord Loughborough. But the party at lafge never fiar- 

gave it, and he was run down by ^very species xx£ attack, in. 

parliament^ in the newspapers, in pamphlets, Sometimes in prose, 

sometimes in verse, as if his was the single case of a man'ehang* 

ing his party. It can hardly be believed in our day that a 

person, such as we have described Mr. Eden, could have been 

made the subject of such satire as we find in the JtoUiadj the 

combined wit and virulence of the party :-^ 

^ All yon yotmg men who are conitantly changiDgy 
From party to party continually ranging, 
141 tell you the pkroe of vAl places to tread in, 
For naa^ots of corruption is the heart ^ Billy Edea**' ^ 

Six years, during which he had been employed as ambasfi»dor, 
first in Spain, then in Holland, did not mitigaie this party fiiry* 
In 1792 in the debate upon the Russian armamenty we find 
Mr. Fox going out of Ins way for the Express purpose of launch- 
ing against him a fierce invective, and the only pretence of 
introducing it being that a firiend of Mr. Eden'^^ had hew nesit to. 
St. Petersbnrgh, and was the bearer, Mr. Fox contended, of a. 
humiliating proposal. '^ Why not, '* he asked, " «end Mr. Eden ?. 
As there was honour to be sacrificed, a ^ain to be fixed on the 
national character, eogagements to be retracted, and a iriend to 
be abandoned, did it not occur to them that there was one man 
on their diplomatic list who would have been pronounced, by. 
general acclamation, thoroughly gifted in soul and qualities for 
this service?" Now Mr. Eden had in all his missions, to 
America, to France, Spain, Holland^ and the German powers,; 
exhibited the very reverse of the qualities imputed to him, and 
exhibited that reverse to the universal satisfiiction of his em- 

^ The iiiXe of the p(femm^JEd0fh <)r the BeMgadtScout,^* 
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ployers and his countrymen. Afterwards be held the import 
tant office of the Board of Trade in the administration of Mr. 
Fox himself and Lord Grenville* 

Lord Shelbume^s great knowledge of affi&s, and remarkable 
capacity:, joined to his general cultivation of knowledge and 
intercourse with scientific men, had not only recommended him 
through his early life to Lord Chatham, by whom he was highly 
esteemed, but raised him to the most eminent of official positions, 
at the end of the Seven Years' War ; and he was an important part 
of the Rockingham government. He never sheeted to be a 
jfoUower of the Wliigs. But when he accepted the office left 
vacant by the Marquis's death, Mr. Fox and his friends threw 
up their places — declared mibounded hostility to Lord Shel- 
burne, and to Mr. Pitt, whom he had taken as his Chancellor of 
Exchequer, and by every mode of attack decried him as the 
most perfidious, the most incompetent, and most ridiculous of 
men ; the vituperations being for his maltreatment of a party to 
which he had never professed any allegiance, or even adhesion ; 
their ridicule being directed at his general information, and his 
patronage of the greatest philosopher of the times. One main 
cause x)f this hostility was, his not having committed the grave 
error into which party cabals had led his opponents. In forming 
their government they had passed over Mr. Pitt, who had been 
acting with them, and had displayed the most brilliant and 
mature talents at his entrance into public life ; and passed him 
over to make an obscure and incompetent lord of a Whig family 
their Chancellor of the Exchequer. What mischief might have 
been spared, both to the party and to the country, bad not this 
error been committed ! It is not permitted either to gods or men 
to speak in the preter-pluperfect subjunctive, else we should sadly 
deplore the blessings of which the country and mankind have 
been deprived, by the loss of a hearty union between Fox and 
Pitt, and the fiiends of each, from 1782 to the year of their 
death. 

Mr. Pitt was himself fated to experience the full force of party 
spleen; nor did it cease at his death. For example, these 
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volumes contain incidents of great intimacy between him and 
^he Auckland family daring many years ; and it was generally 
ireported that he had paid his addresses to the eldest daoghter 
-r-afterwards Oonnt^s of Buckinghamshire — probably without 
other foutkdatidn'thaii the pleasure he took in her society. But 
it is certain that a letter was written to Lord Auckland by Mr. 
Pitt, which does him the greatest honour ; at least the late lord 
is known to have mentioned its contents after his fiither^s death, 
though it is not given in the work. This letter stated, ^^ That he 
deemed it right to let the -lady's father know, that peculiar cir- 
cumstances rendered hkn incapable of'cntering into the marriage 
state." These had been by party-men long suspected, and in their 
spite they affected ati inference, at once outrageous and absurd. 
Of the continuance of this abominable calumny, there were plain 
indications Upon thte occasion of the debate on the monument to 
his memory. Cobbet had a motto to his next paper referring 
to the debate. Some party-man furnished him with a line from 
Pope's epitaph on Dorset, which concludes thus*: — 

*^ Praised, wept, and honoiir'd by the mnse he kved," i 

But it was changed to 

^ Praised, wept, and hoaoinr'd hj fhe men he loved.^ 
The persecution of Hastings forms the last head of oiur charge 
against fection. The party of {he opposition took up this pro- 
ceeding as their peculiar province, and the personal qualities 
of Mr. Burke conduced to increase the violence with which they 
pursued the work. For the display of their rhetorical powers, 
and the gaining public applause, or at least riveting general 
attention, as a compensation of the universal unpopularity in 
which their ill-starred coalition had involved ibem, their whole 
strength was devoted to the impeachment for some time, till the 
public grew tired of it. The victim was kept for seven years 
under prosecution ; his accusers were men marshalled by their 
party connections ; his judges were divided by the same prin- 
ciple ; his constitution, or such remains of it as long service 
under the Eastern sun had left, was exhausted; his fiortune, 
almost wholly drained by the necessary expenses of the trial;* 
^ ^76,000^ his whole fortune being £100,000. 
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yet, by an overwhelming majority of the Lords, he was pro- 
nounced innocent of every one of the offences charged. 

That Mr. Hastings was blameless during his bug administrar. 
tion cannot be maintained. But that he proved a great benefit 
to India, as well as to England, and in most diflScult times, sur- 
rounded, as he waS) by the greatest temptations to pursue violent 
courses, and that he yielded to them most rarely, and only in cases 
of absolute necessity, is the judgment pronounced upon his adn 
ministration by the general voice of calmly reflecting men, well 
acquainted with the facts in all their detail That a great 
functionary must be exposed to severe scrutiny, both in Parlia^ 
ment and in the country, as to all- parts of his conduct, is unde<« 
niable. But there is not a shadow of justice in making him the 
object of an attack, from men combined by their party allegiapce 
to decide against him ; and if we would see how far a factious 
spirit, disguised under the name of party principle, can carry into 
violent exaggeration even the m9st amiable of men, and blind 
the most acute, we have only to mark the attacks of Mr. Fox oa 
Sir Elijah Impey, of whom he. solemnly declared, that he be?* 
lieved him to have committed wilful murder, for the purpose of 
destroying an accuser of the Governor-general, whose tool he re^ 
presented him to have been — the murder having been the allow** 
ing to be executed a sentence pronounced ki a trial by a jury 
over which he had presided with another judge ; and the wilful- 
ness or corruption charged being his opinion, alleged erroneous on 
points of law, and error in charging the jury in matters of 
feet. Indeed, Mr. Fox went the length of lamenting that th^ 
chiefrjustice could not himself suflfer capital punishment for thi^ 
murder; and he declared some of those who defended him 
triumphantly in the Hpuse of Commons, accessories after the 
fact I It is the bpunden duty of aU who value our institutionS| 
thus perverted to, the worst of uses, to join in exposing these 
vices of party, which threaten their very existence ; and it is a 
duty hardly less imperative, to vindicate the memory of i^en 
thus, for party piprposes, grossly 9alumniated« 
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Akt, XVL— the case of ANDERSON, THE FnGITIVE 

SLAVR 

THE correctness of the decision <rf the majority of the 
members of the Court of Queen's Bench, at TorcHito, in tiiia 
remarkable case, has been looked upon by many lawyers in this 
country as very questionaUe. It is doubtless difficult, in such a 
matter as this, to guard, one's judgment cwq a dry pdnt of law 
from being influenced one way or the other by consideratioiis not 
of a strictly legal nature ; and th^ lawyer, anxious to save 
Anderson from tb^ clutches of the miscreants who se^ his life, 
may unwittingly strain every point favourable to the accused, to 
the construction of the treaty undei: whi<eh the State <^ Missouri 
now claims its victim. 

We have, however, endeavoured to oonsider the ease calmly 
and disp^sionately, and — being convinced that the giving up of 
this man by the British empire, whether rightly claimed or n(Jt, 
is an utter impossibility — we hav#, we believe, succeeded in dis- 
missing from oxLT minds all care and thought as to his safely, and 
are prepared to discuss the point ef law, and the judgment of the 
Toronto Bendi, with feelings not mc^e excited or prejtidiced than 
they would be were the q^uestion one <^ an ordinary natiife, raised 
in our own courts. 

It is unnecessary for our purpose to enter at length into the 
facts of iJie case, and it will be sufficient to remind the reader 
that Anderson, a fagitive slave, in effecting his escape from his 
master in the year 1853, was seen in Howard 0(mnty, in tiie 
State of Missouri, by one Seaeca Digges, who pursued and 
endeavoured to arrest him ; that Anderson, seeing no other 
chance of escape, stabbed his pursuer mortally, and succe^ed m 
reaching Canada^ 

- According to the laws of Missouri, Diggeiswas acting in a 
lawful manner in endeavonrikig to fure^t tbefug^ive; and th^re*- 
fore, according to those same laws, Anderson was not justified in 
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killing him. Under tiiese dreumstaoeesi, tiie State of Missouri 
claims Amlerson horn the Canadian authorities under the ex*, 
tradition treaty between Great Britdn and the ^nited States ; 
and it is upon the construction of this tr^ty that the question we 
now propose to consider ai;ises. It is thu/s stated by the Chief 
Justice (Eobinson) of the Toronto Court of Queen's Bench: — 

*' The point which has been argued before Us, and the only 
pointy is what construction and effect it is proper tp give to those 
words in the treaty and in our statute of the 22nd of Victoria^ 
cap. 8, sect. 1 (Consolidated Statutes of Canada), \^hich, when 
read together, in effect provide that a person charged with comr 
mitting, within any of the United States of America^ any of the 
offences mentioned in the treaty-rtbat is to say, murder, or 
assault with intent to commit murder, pira^y> arson, robbery, or 
forgery— 'and charged upon auch evide9icp of criminality aa^ 
according to the law of the place where ihefugUive or person so 
charged shall he found, would justify his apprehension and corn-i 
mitmentforirial if (he crime or offefnce had there b^en covnmitied,' 
may be apprehended upon complaint made under oath, in order 
that he may be brought before thQ judge or justice of ihe -peac^ 
who has caused him to be apprehended, to the end that the. 
evidence of his ctimi|iality may be heard and considered; 'and, 
that if^ on. such bearing, the evidence be deemed sifficient by 
law to sustain the c^liarge aiccording to the laws of this provincci^ 
he shall certify the same^ togeth^ with a copy of all the testi- 
^lony tAken before him^ to the Qovemor of the province, in order 
that a warrant may issue, upon the requisition of &e proper 
authorities in the United States, o^ of any such States, for the 
^unender of the person charged, acpording tp the stipulation of 
the treaty/" 

Now, if Anderson can be claimed at all, it must be on a charge 
of having committed murder * and^ if we discard unnecessary 
verbiage, the Mowing is the effect of the treaty mi the Canadian 
statute — namdy, that if a person charged upon such evidence of 
criminality as, according to the law of Canada, would justify his 
appreheiunotx and commitment for trial [for nmrden must her^. 
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be understood]— if the ciime had been there committed, he may 
be apprehended, and if the evidence brought against him be 
deemed suflScient by law to sustain the charge [of murder] ac- 
cording to the law of Canada, the accused must be surrendered. 

We must therefore consider the case as if the whole occurrence 
had taken place in Canada, the criminal law? of which province 
are identical with those of Great Britain. 

If Digges had endeavoured to arrest Anderson in Canada, he 
would clearly have been committing an unlawful act ; and, sup- 
posing Anderson's liberty and life to have been thereby jeopar- 
dized, he would have been justified in slaying his pursuer. No 
magistrate, and no coroner's jury in Canada, could in sueh case, 
and under such circumstances, have committed the accused for trial 
on a charge of murder. The offence must inevitably have been 
held to be either justifiable homicide or manslaughter, neifter 
of which offences ar^ mentioned in the treaty. 

But there is this apparent difficulty in the case. Digges was, 
as we have said, acting lawfully, according to Missourian law, in 
attempting to arrest the prisoner. Of course if the Canadmn 
Courts are at liberty to recognise the lawfulness of the attempted 
apprehension, there is an end of the matter, and Anderson ought 
legally to be surrendered. Let us therefore turn again to the 
words of the treaty, ^' if the evidence he deemed sufficient hy law/' 
Now, we ask, can any evidence be received by any court in the 
British empire, to show the lawfulness of the arrest of a man 
because he is a slave .?< The notion is preposterous. And- jet^ 
unless the state of Missouri could show that Digges was autho- 
rized to arrest Anderson because Anderson was a slave, how 
could the right to arrest him be proved ? " You slew Digges,'*^ 
say the accusers ; ^^ Yes," says the accused ; " but it was in self* 
defence, and the law of Canada does not permit you to prove 
that I was a slave^ and was therefore resisting lawful authority,'^ 
This point appears to us to be so perfectly clear, that we cannot 
conceive how two British judges could have taken any other view 
of the question. 

There is yet one other point. The Chief Justice said :— " Befow 
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Ills [Anderson's] trial on a charge of murder, if he shall be sur- 
rendered, and if he shall be tried for that oflfenee, it will be for 
the jury to dispose of the case under the direction of a judge. 
There may then appear sufficient reasons to warrant the jury in 
taking a favourable view of the case, and to lead them to think 
it probable that the prisoner advanced towards the deceased, and 
stabbed him under an apprehension that it was necessary, not 
merely to facilitate his own escape, but to save his life, or tp 
avert threatened violence at the moment. But the case, in my 
opinion, is not one in which the justices at Brantford would have 
been warranted in assuming the functions of a jury, and inter- 
cepting a trial for the graver oflFence.** 

Nothing, in our opinion, can be more erroneous than thia viev 
pf the Chief Justice with regard to the duties of the justices. 
Were it correct,' it would have the effect of inserting the word 
" manslaughter " in the treaty. The Canadiaii authorities ar^ 
the persons to decide whether the evidencQ is sufficient to cpnj- 
mit the prisoner for trial for murder; and if they are of opinion 
that it would not be sufficient, according to Ganadian law, to 
commit him for that offence, though it would be sufficient tp 
pommit him for the lesser crime, they are bound to discharge the 
prisoner. For this purpose, the treaty has impliedly invested them 
with the functions of a jury, and any other construction of it 
wpuld lead tp the absurd result, that a person whp may have 
cpmmitted an offence not named in thp treaty, might be claimed 
under it by any foreign State which should have passed a law that 
such offenee should be deemed to be one of the named offences. 
But, happily, the treaty is sufficiently clear on this point, and it 
is only if the evidence be deemed sufficient to commit the accused 
on the particular charge that he can be surrendered. 

On all points of law, therefore, we think the court was wrong ; 
and that Mr. Justice MTLean, who delivered a most able judg- 
ment, and differed frpm his learned brothers, took the right view 
of the case, in ignoring slavery altogether as an abomination not 
to be taken notice of in a British court. Fortunately for the 
xjredit of this empire, and for thQ welfare of the world, the 
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Court t)f Queen's Benck at Westminster has issued its writ of 
habeas corpus; and there can be no manner of doubt in any one's 
mind, who knows how this court is now constituted, that the law 
will be truly and firmly interpreted, without feaj* or farcmr. 



THE LAW AMENDMENT SOCIETY: ITS EEOENT 
PAPEES, WITH SOME RB^IAKKS UPON THEM. 

IT is one of the functions of associations like the Law Amende 
ment Society, to furnish papers to be read before it on impcHr- 
tant topics. Useful discussions o^ay arise out of the consideration 
of such papers, if they are in themselves worthy of debate. But 
it is a difficult task to obtain the sendee of competent men who 
can thus employ their time for the public good ; and it is fatally 
easy to get men of another cla^ to maDufacture and produce 
worthless and tiresome es£iays. The oacoethes scribendi, leaendi, 
let loquendi, is strong upon not a few. Every club has its Dores^ 
and every society its obtrusive members ; and these persons form 
.one of the common means of deteriorating the character and posi- 
tion of useful associations. The Law Amendment Society numbers 
among its members not a few of zealous and able men who 
sacrifice time for the public good ; but we regret to say it also 
contains some who binder and obstruct real and beneficial bumness. 
We have before us now two papers,, one by Mr. Pulling, of which 
we will say that, though we are not pi;epared to concur with the 
writer in all his suggestions, it is a meritorious, able, and useful 
essay. The other, by Mr. IgJdward Webster, possesses none of 
these qualities, but is a good example of the miscbievous abuse 
of the opportunities afforded by the Society, to gentlemen ad-* 
dieted to word-spinning pktitudes,^ and mere reproduction oi 
popular fallacies. 

And first we will assume tiie grateful task of referring t<o Mr. 
Pulling's paper as being worthy of preservation^ and not too long; 
so that we shall do better to give it in exteneo^ without fiuther 
comment It is headed-- 

SuGGBsnoKS FOB Ihpbotbmekts nr our Ststbh op Legislatiok by> 

PWVATB BlIXS. 

'* The phrase — eystem of legislation — in reference to private Bills hai^. 
^ this day, a received meanings thopgh ft isnf^altpgethei^appropiaatfli, 
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' ^ The' practice of exceptional injterference with the general otmrse 6\ 
the law, by private and special enactm.ents, concessions, and dispensa* 
tions, rather implies a series of anomalies th^ legislation^ and cm-tainly 
represents no system of legislation, 

'' To iilterfere with the course of ^e general law, in faTomr or to the 
prejudice of individuals, is neither legislation nor judicial administrar 
tion ; it is hardlj more or less than the arbitrary dispensation, o^ 
isibsolute power. 

" Under purely despotic governments, whatever receives the sanctunit 
of the sovereign becomes legal ; and in our own country, imder the 
sway of the Plantagenets, the impress of the great seal or the sanction 
o£ the sign-manual warped the law to the occasion of every Seivoured 
applicant. Lptters from the Crown, abundantly to be found on the 
FatenP cmd Close HoUs, assumed to give a ready relief against legal, 
obstirtictions in the way of private schemes. 

** liying now under a constitutional government, which admits of no 
roycU grants, concessions, or dispen^ation8, infringing on the general 
law of the land, we are made to feel that the general law can be- 
adapted to the exigencies of any individuals who pursue the forms 
prescribed, and have the money required, for obtaining a private Ad 
^f Parliairieni. 

^ Private Acts, in the present age, if they do not, like the early docu- 
ments under that title to be found on the Hdlsy of the compliant 
Parliaments of Edward lY. and Eidiard III., bastardize a trouble- 
some competitor for the Crown, or partition the possessions of those 
out of power among the adherents and friends of the ruling body, 
still work the injustiee that is inevitaMe wherever general laws are 
made to yield to individual impoi-tunities. 

*' If it be the lot of one of us to be involved in a dispute with a 
company invested with Parliamentary powers, we may soon be made 
to feel that^ not the general law of England, but a ii^)ecial statute 
passed on the private petition of our adversaiy, is to adjust the dif- 
ferences between us. Even if carefully endeavouring to avoid direct 
negotiations and transactions with bodies thus armed, we have little 
chance of ignoring or disr^arding the provisions of {Hrivate Acts of 
Parliament. We cannot travel or stay at home without bringing 
ourselves within the operation of some of the special ^Eiactments. 
Every railway, canal, or tumpikenroad; every harbour, dodr, or jner ; • 
almost every town, or large parish, has its collection of local acta. If 
the street in front of our doors is obstaructed ; if the supply of water 
or gas to our houses be capriciously stopped ; if the rate collector 
summarily calls on us for any unexpected contribution, we may rely 
on finding the imposition sanctioned, not by the general law, but by 
some extraordinary enactment of the Legislature, passed on a private 
petition. 

^^ The volumes of our Statute Law at this time contain no less than 
twenty-seven thousand local, personal, and private Acts of Parliament, 
varying the general public law, and containing enactments having 
almost every variety oi object — compulsorily to dispossess the owners 
iof p3riva4ie property, undw the pretence of the pubfic good — fredy to 
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give certain jointHstock companies the management and control of our 
. rivers, harbours, roads, and streets, and other property, essentially 
public — ^to confer moi^opolies and arbitrary powers, tolls and taxes, 
wholly unknown to the common law. 

" These special acts introduce an endless variety of conditions and 
terms into all contracts and transactions witji the privileged bodies ; 
penalties and penal proceedings — often of a very vexatious character — 
innovating on the first principles of the common law, the law of 
evidence, the rights of property and of civil liberty — ^mere private 
trespasses on the privileged property visited with serious punishments 
— in some instances the offences magnified m\x> fdoniee, 

" Opposed as such anomalous enactments are to every principle of 
justice, hardly less objectionable is the way in which they pass the 
Parliamentary ordeal. Framed wholly to meet the purposes of the 
promotei*s, a local and personal bill comes before a select committee in 
either, House, rarely opposed, by any one but" a rival applicant for 
msiilar privileges. The contest in committee is carried on between 
these rivals week after week, during the Parliamentary Session. 
Lawyers, engineers, and witnesses— on some occasions they have been 
as many as four hundred concerned in one bill (all of them extrava- 
gantly paid for their services)— come only to promote the special 
interests of those for whom they severally appear. No one, profes- 
sionally or otherwise, is engaged to watch or advocate the interests of 
the public ; and the wearied members of committee, overwhelmed 
with a thousand sophistries and misrepresentations, are too glad to see 
the prospect of terminating the contests which actually arise, without 
volunteering inquiries affecting merely the public interests. Select 
Committees have been over and over again denounced' as the very 
worst tribunals that coald be devised for the investigatioa of the 
merits of a private bill project The prodigal costliness of the pro* 
ceedings before these committees, often amounting, in the case of our 
railway companies, to a very large proportion of all their capital — 
and, in the case of many local improvement bills, to enormous sums, 
directed to be raised afterwards by tolls and impositions on the public 
— ^have made one evil of private bill legislation press where it is sure 
to make itself felt. 

'^ Shareholders "^ho contributed ^mds thus misapplied and perverted 
from, their legitimate purpose — the public who have been taxed in 
various ways to meet the deficiency, all feel that Select->€/omHiittee 
expenses are a gross abuse. When we find the expenditure of the 
Great Northern Eailway in parliament«^ry costs amounting to half a 
miUion sterling before the undertaking itself was even commenced — 
when we find (as parliamentcury reports show us) companies consuming 
their entire property and proposed capital in obtaining, or endeavour- 
ing to obtain, the concession of pa/rliamentary powers — the practice 
which sanctions and necessitates such breaches of trust, might be justly 
stigmatized as something more than a mere a;buse /^ 

''Last, though not the least of the evils of private bill proceedings, is 
the obstruction they offer to the legitimate business of Parliament. In 
the.^pceat railn^y sessjpn of 1846, there were no lesfi than ;&ve hundred. 
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sittings of Select Committees, as many as thirty-fotir being held in 
one day. When session after session, amidst the load complaints c^ 
wearied members and of disappointed constituents, private Bill Com- 
mittees consume that time which, judiciously applied to the details of 
public business, might prevent the repe.tition of the annual outcry about 
reforms postponed, inquiries refused, the estimates scrambled through, 
and great public questions neglected — we may • justly denounce the 
private bill system as directly obstructing the business of the nation. 
Were the labours of private bill committees to be lessened, and the 
valuable time thus consumed to be devoted to committees to be 
appointed for the thorough investigation of the details, and expediting 
the progress of public questions before Parliament, the annual dis- 
appointment referred to would indeed be lessened. 

''The unjustifiable costliness, the anomalous character, the incon- 
venient and irksome proceedings of. private bill committees, obstructive 
as they. are to public business, and so wholly unsatisfactory in their 
results, have been the subject of vehement condemnation by all classes, 
for a great many years — by Parliamentaiy coinmittees without number 
— ^by judges who have vainly endeavoured to construe and practically 
apply the exceptional enactments — and by the public, who have to 
suffer and pay for it all. 

" The anomalous authority exercised by Parliament in the case of 
private bills has ever been deemed to require the utmost vigilance. 
The preliminary investigation by the ancient officers called Heceivers 
and Triers of Petitions, and the subsequent examination by the judges 
summoned in the Hotise of Lords having gone into disuse, standing 
orders have been made in modern times, with the view to realise the 
eulogistic apology of Blackstone (vol. 3, .p. 345), that * private Acts of 
Parliament are carried on in both houses with great deliberation and 
caution, and that nothing is done without the consent of all parties in 
being, and capable of consent, that have the remotest interest in the 
maUer.^ 

"As the practice of Parliamentary interference by private bills has 
gradually extended from mere cases of disentailing private estates with 
the consent of every individual concerned, to extensive joint-stock 
undertakings of a distinctly public character, at the prayer only of the 
schemers, it has, after years of experimental change, been found that no 
standing orders are sufficient to prevent imposition and injustice. The 
inherent defects of a system by which the distinct functions of the 
legislator and judge are sought to be united, defy all human efforts to 
cure it. 

"In 1846 the abuses practised before private bill committees excited 
so much attention, that Parliament was induced to pass an act, 9 <& 10 
Vict, c 106, affirming the self-evident proposition, that ^Uis eocpedient 
tha>t facilities should be given for procu/ring more complete and trust- 
worthy information previous to inquiries before either Souse of Parlta- 
Toent on applications in certain cases for private actsJ But the 
complete and 1/rustworthy information which was directed by that Act, 
and the amending Act of 1848 (11 & 12 Vict. 129), was practically 
limited to certain matters affecting the special interests confided to the 
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CammUnonere of Woode and Forests, and the AdmiraUtf, and ihese 
prellimiiarf inquiries were not required to be made in such a manner as 
to afford Parliament or the public any ligbt on ihe real metiis of a 
proposed scheme : which might, for anything that a^)eared in snch 
preliminaiy investigation, be most prejudicial to private rights, without 
producing any commensurate public advantage. These prdiminary 
inquiries, as might be expected, were therefore after a short time 
pronounced a failure, and the statutes prescribing them T^>ealed (by 
14 & 15 Vict. c. 129). 

**With some alterations in detail in the routine of select committees, 
the regulations affecting Private Bills remain almost as they were. 
The chief objections to them continue, and with, perhaps, the excep- 
tion of Parliamentaiy agents and practitioners, every class affected by 
private bills and private Acts of Parliament unite in denouncing them 
as a monstrous inconvenience and a monstrous aHmse. 

** The instituting a preliminary investigation of the facts, which is a 
principle of our whole system of justice, which the common law re- 
quires before judgment can be pronounced, whidi is fc^owed in every 
tribunal in this country, either in the shape of a trial by jury or refer- 
ence to some subordi^te officer, or to some competent person specially 
appointed to reduce the facts into the shape of a special case, is prac- 
tically ignored by Parliament, who proceed to the second stage of a 
private bill, teUhout any investigation of the merits, and then, in the 
objectionable manner already spoken of, delegate the investigation amd 
the real power of ultimate decision to a few members of their own body. 

*^ Anticipating, from a notice of motion already given for next ses- 
sion, that Parliament will, before long, again take into consideration 
the whole question of private bill procedure, it may be worthy the 
attention of this Society whether tbe following suggestions might not, 
with some advantage, be submitted to the attention of the legislature : — 

'* 1. Let competent persons be appointed by both Houses of Pariia- 
ment, invested with the full powers of the ancient triers and reeeivers^ 
of petitions, and the modern examiners; and let every petition for a 
private bill be referred to one of such persons, who, having summ<med . 
before him, and fully heard all parties interested, and fully examined 
all material evidence, parol or docamentary, should make a fall and 
complete report to Parliament, not only of the compliance with the 
standing orders, but of the objects and proved facts relating to each 
petition, and the evidence, conflicting or otherwise, by which it is 
promoted or opposed, and the precise way in which the proposed bill- 
deviates, in any clause, from the general law of the land. 

" 2. Let no petition for a private bill be presented to either House 
without such report, accompanied with copies of all maps, plana, and 
documents referred to therein. 

** 3. Let the attention of Parliament, in committee or otherwise, be 
confined to the disposal of the questions arising on the report, and any 
exceptions to such report duly presented by any party having a recog- 
nised locus standi; and let the facts shown on such report, or any 
report on any fresh investigation directed in consequence of such 
eatoeptions, be conclasive. 
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^ '' 4. Let general regulationg be Biade for peiitions for 8Qcb .priraiie 
bills being presented at any period of the year, and being referred a& 
once to the appointed examiner by the Lord Chancellor or Speaker — ; 
for the purpose of sudi examination, altogether or in part, in the im« 
mediate locality to be affected by the proposed bill — ^and for visiting 
with exemplary costs all persons guilty of vexatious jproceedings. 

" 5. Let all common form clauses, of every class of local and personal 
act, be consolidated into one or more general acts, and made to operate 
in all oases of a similar diaractei^ ^th as regards existing and future 
local and personal acts, whether such clauses regulate the mode of pro- 
cedure, the form of conveyance, &c. \ and, 

*' 6. Let Parliament, as speedily as possible, pursue the course takeu 
with ^respect to local courts, the enclosure of waste lands, watching, 
lighting, police, and various other matters formerly regulated by special 
acts, and sithstittUe general and systematic legislation for tfuU which is 
T^ow merely anomalotcs and pernicious, 

*' These amendments in the mode of proceeding, with respect to 
applications for private Acts of Parliament, would not only materially 
diminish the present expenditure of public and private time and money 
before committees, and secure to Parliament complete and trust* 
worthy information respecting each application, but the reform could, 
unlike any change hitherto suggested, be effected, without in any way 
intrenching on the legitimate function or privileges of either House of 
Parliament. 

" In lieu of the loose and unsatisfactory investigation under the 
present mode of proceeding, an authentic record of the facts of every 
case wotdd come before Parliament, enabling each branch of the Legis- 
lature to decide on those proved facts, and apply the redress which the 
constitution has empowered Parliament to afford.^' 

Now let us look at Mr. Webster^s paper : — 

It is entitled : — Obsebvations on the Report of the Select Com- 
mittee OF THE House op Lords, 1856, relating to the expediency 

OP CARRYING INTO EFFECT THE SENTENCE OF DeATH BEFORE OFFICIAL 

Spectators only, and Eemares on a Substitute for Capital Punish-' 
MENT. By Edward Webster, Esq., op Lincoln's Inn, Barrister-at- 
Law. 

This^ paper, which was read on December 17th in the last 
year, consists partly of compilations from the evidence and 
report of the committee of the House of Lords, and partly 
of comments either original or borrowed. The subject has 
been so often debated, that we had thought all had been; 
said that need be said thereon ; and indeed Mr. Webster has 
contrived to impart into his essay a large portion of the ancient 
rubbish which always has been, and will be heard, when the 
topic of capital pimishment is discussed by men who are ja^yed 
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to speak under an tinfortnnate impression that they understand 
the subject, and are capable of guiding the minds of others into 
the right path. 

Liet us make one or two extracts from Mr. Webster's paper^ 
in justification of our description of it. Happily, moreover, it 
may prove useful as a beacon to warn other ambitious essayists 
who may meditate the indulgence of a bad propensity to waste 
the precious time of others, and spoil a valuable paper. At .p« 5 
he thiis enliarges': — 

*' The evidence before the Select Committee, though it does not, as 
it appears to us, justify the Beport, yet establishes a fact of the last 
importance, viz. : — ^that executions have on the spectators no deterring 
effect, and therefore that, as public exhibitions, they are useless. We 
contend that the death penalty^ however inflicted, has no deterring 
effect on a person contemplating the commission of a murder. 

** There are, however,, very many persons who consider that capital 
punishment, in cases of murder, is right, whether it deters or not, re* 
garding it as an act of justice ; but it must be remembered that, up to a 
very recent period, the penalty of death was in this country the lawful 
punishment for almost eyery felony, aiid, moreover, was generally 
inflicted. Can it be allied that, out of the thousands who have been 
executed for felony, in pursuance of the law, none have suffered being 
innocent 1 An answer in the affirmative would be simply ridiculous. 
How, then, can that law be moral or obligatory which, by its observ- 
ance, may possibly cause a greater oiOfence than by its non-observance ? 
It is better that a thousand guilty should make their escapes than that 
an imiocent man should suffer death by the hands of the law. Not- 
withstanding this fatal argument, against upholding capital punish- 
ment, on the score of the sentence of death being merited, we read in 
the leading journal of the day, about justice gradually overtaking those 
fearful crimes that have signalised the present year. In this point of 
view, justice presents herself to our notice in a very capricious humour, 
since she allows the murderers of old women to be discovered and 
brought to the scaffold, but refuses to disclose who are the murderers 
of little children. In truth, this talk about justice is cant. It is as 
unfounded as the saying, * Murder will out' It is an appeal to passion ; 
viz., that feeling of resentment, which every murder excites. Every 
murder is not however discovered, nor is every murderer executed. 
Surely there is justice enough in heaven for the soul of the malicious 
destroyer of his fellow-man, without the meretricious expedient of 
violently shortening his time on earth ! 

" The ordinary theological grounds on which capital punishment is 
justified, may be disposed of in a few words. The injunction imposed 
on Noah and that of the Levitical law, both demanding life for life, 
are repugnant to the sixth law of the Decalogue (which, when honestly- 
translated, means, 'Thou shalt not take away human life'); and it 
appears from the Hebrew writings that the latter was, and the former 
Was not, regarded by the Lawgiver; of which Cain, Jael, and David, 
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Are prominent examples. The New Testament affords not a shade of 
an argument in favour of capital punishment, since Christianity is a 
religion inexhaustible in its benevolence, and entirely antagonistic to 
all vindictiveness by man, justly ascribing to the Almighty aloue, the 
power and the will to punish the wicked. 

" We^did, about a year ago, bring to the notice of a very learned 
and distinguished society in London, the psychological, statistical and 
theological facts and arguments, showing the useless -and anti-christian 
effect of capital punishment; and we then averred, as we do now, that 
all wilful homicides arise from a certain psychological condition, over 
which the fear of death has no operation. And we proved, by many 
examples, that the fear of death, though usually considered one of the 
strongest, is really one of the weakest of the emotions to which human 
nature is subject." 

A little further on he says :-— 

" Fear of detection is one thing, and fear of death another. A thief 
will not enter an area to steal plate if he sees a policeman near. That 
is fear of detection, which is not followed by more than a temporary 
abandonment of the felonious purpose. If, on the following evening, 
the plate be left exposed, and the policeman be absent, the thief will 
steal the plate. So it is with the crime of murder. If the intent bo 
entertained, and the proper opportunity should occur, it will be com- 
mitted spite of the death penalty. 

" But we must not be misunderstood. "We do not allege that the 
possibility of suffering death for the crime is always absent from the 
thoughts of a person contemplating the commission of a murder — that 
he never thinks about it. Neither do we affirm that the death penalty 
is, under all circumstances under which a human being may be placed, 
inoperative. There is, indeed, a remarkable example of the deterring 
operation of th6 death penalty mentioned in the evidence to the 
Report; but it tends, nevertheless, strongly to confirm the view we 
tike. During the American War, desertion was rife in the British 
army. Shooting the deserters, as many as five at a time, had no 
operation in preventing it; but the American general stopped deser- 
tion from his ranks by having a drum-head court-martial, and stringing 
the deserter up to the first tree. ^ 

*' This mode of putting an end to desertion was successful, because 
hanging is a disgraceful death to a soldier, and thus it is proved that 
whilst the fear of death, simply, had no operation in preventing deser- 
tion, the fear of a degrading death did prevent it, thus confirming our 
view, by showing how much stronger is the fear of dishonour than the 
fear of death. Need we remark, that he who can contemplate a deli- 
berate act of murder, is lost to every sense of honour, and therefore can 
have no feeling of dishonour ?" 

Growing in rhetorical ardour, Mr. Webster soon bursts forth 
in the following popular lecturer's kind of paragraph : — 

■■ ■ - 1 Ck>lonel J. Le 0001601*8 Evidence, p. 16, 

VOL. X. NO. XX. 2 D 
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" There is, indeed, no question now more frequently asked than this^ 
' Why do murders occur so frequently 1 ' It would be well, indeed, if 
they were diminished in number, still better if they never happened ; 
— at least, to our limited capacity that appears desirable. That it is 
our duty to reduce them to the lowest number cannot be doubted. 
The human intellect is making rapid and astonishing progress — old 
things are passing away, and behold aU things become new. By 
events that startle his repose and arrest his attention^ man is com- 
pelled to pause and think. We know not how mankind, even in a 
highly cultivated condition, can be made to cease giving way to 
thoughtless and passionate resentment when they hear of a murder, 
save by events such as those described. Murder fears not the execu- 
tioner, for in defiance of him the monster is roving through the 
country like a tiger at large, every now and then, and far too fre- 
quently, slaying his victim. Surely, then, we ought to regard philo- 
sophically, the operation of the death penalty. We should deal with 
it as we would with a map — ^ place it on the table of reason, and ex- 
amine it" 

Conclusive as such rhetoric must be, it does not suffice for Mr. 
Webster. He caUs for statistics which would ccHivmce an ^* intel- 
ligent and impartial inquirer : ^ — 

" The frequency of murder ami the pernicious effect of capital 
punishment together, seem to us to prove that the subject should 
receive legislative inquiry; and we believe, that if the causes of 
murder, in a given number of years, were ascertained — ^by beii^ classed 
imder proper heads — a body of information would be obtained^ which 
would prove to an intelligent and impartial inquirer,^ how nugatory the 
death penalty is. 

His paper, however, would be, the author felt, knperfect with- 
out a practical suggestion beyond that of abolisbing capital 
punishment ^ — 

"Let the sentence, irfter a verdict of guilty, in nmrder cases be 
in^risonment for life in a gaol or ward appropriated for murderers > 
let it be irreversible save by act of parliament, for the prerogative of 
mercy might well be abandoned in exchange for the great public 
object of making convictions in cases of murder certain. Thi» 
sentence of perpetual imprisonment would be far more terrible and 
severe than that of death, and it would relieve the Crown of a most 
painful responsibility, doubtless oft^imes personally felt. It would, 
moreover, inflict a punishment not altogether irremediable, one that 
might be stayed in its progress and in some degree compensated, 
should the innocence of the convict be, after verdict, established. All 
morbid attempts to obtain a remission of the sentence by application, 
through the Home Office, to the prerogative would be for ever pre- 
vented, and hence the officers employed there would be relieved, for 
the public benefit, of much Biad very anxious labour, whilst the 
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coiivict would have an appeal to the legislature. Moreover, if the 
convict had no art ready for the purpose, let him after sentence be 
made to learn one, whereby he might in some way earn money to pay 
the expense of his maintenance. Let him be placed in solitary con- 
finement at stated intervals, and let him be allowed to associate, and 
that not frequently, with criminals of his own bloodstained order — and 
with such criminals only — save such rare intercourse with others as 
would be necessary to compel him to earn his bread, to secure hia 
escape &*om gaol, and to afford him the consolations of religion. Let 
there be one prison for all convicted of this hateful crime, and there 
let the malicious destroyer of his fellow-creature live, isolated from 
that society he has so foully injured — a prey to the remorse of a 
guilty conscience, the associate at intervals of criminals like himself — 
having no hope in this life, save that of making his peace with his 
Creator ere his existence on this earth be, by a natural death, ter- 
minated, and his spirit thereby sent into that future and undiscovered 
world to which he has maliciously, violently, and prematurely hurried 
that of his unfortunate victim. We believe that if this punishment 
were substituted for that of death, the sanctity of human life (which is, 
far more than the police or the hangman, our protection against the 
crime of murder) would be so generally diffused throughout all ranks 
and classes — ^would be so generally regarded, that the malicious 
homicides would become comparatively rare ; and if the law of terror 
had any operation in discouraging murders, which we do not admit, 
that law would be increased in force tenfold. To suppose that murders 
will, under any circumstEtnces whatever, except by the inspiration of 
the whole human race by the Holy Spirit, ever entirely cease, is 
visionary. That they may be increased or diminished in number by 
the example of the law, we verily believe. Let the law, then, herseli^ 
in ordinary times, abandon the pernicious example of taking away 
human life, either in public or within a gaol. A substitute is here 
offered — a rational and sufficient substitute. At all events, having 
regard to circumstances affecting the subject, let the Crown issue a 
commdssion to inquire into- the operation of the death penalty on the 
crime of murder." 

" A rational and sufficient substitute ! " and a proposal for a 
crown commission! Surely nay! but, if men will not hear 
Edward Webster of Lincoln's Inn, neither would they believe 
though ten crown commissions were issued. 

We have not interrupted the above fine succession of accumu« 
lated unreason of Mr. Webster. We do not desire tediously to 
reiterate the arguments with which may be met each of the well- 
known ideas which he has derived from common sources of 
reference. Nor need much be said in amount on the residuum,* 
Perhaps, however, the grand sentiment conveyed Jn the last 
sentence of the first paragraph we have quoted, deserves more 
attention than most other passages. " Surely there is justice 
enough in heaven," exclaims this rhetorical phUaiithropIst, "for" 
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the soul of the malicious destroyer of his fellow man, without the 
meretricious expedient of violently shortening his time on earth." 
First of all, we object to Mr. Webster's statement, that it is a 
" meretricious expedient " for a man to be hung. We cannot see 
the propriety of the language or the idea, etymologically or 
physiologically. If we follow the intended argument to which 
the above sentence is the sequel, it aims at establishing that, 
because every murder is not discovered, nor every murderer 
executed, therefore no murderer when he is discovered ought to 
be executed. If this be true, it would be true also of every 
other criminal and his punishment, and in truth (so far as there 
is a rational signification to this paper) it would lead to the dis- 
social consequence that all crime should go unpunished. This 
is, we admit, not what Mr. Webster means, as we have seen, in 
the last of his quoted paragraphs, that he proposes a very 
hideous punishment of murderers ; in fact, he has devised a pre- 
liminary hell. 

The theological ground taken by Mr. Webster is valueless. 
His interpretation of the sixth commandment is dogmatical, and 
therefore possibly convincing to some minds. . He does not pro- 
duce his Hebrew learning or authorities, nor will we. When vve 
see a popular-paper writer, like Mr. Webster, rush to the Old 
Testament, we are always sure, first, that he does not understand 
the riffht use of his Bible; and secondly, that he has been 
lofficaUy extinguished, or cannot make himself comprehended. 
Ikfi. Webster runs off also to the New Testament, which, he says, 
** affords not a shade of an argument in favour of capital punish- 
ment" No more it does for fining a man £5, or imprisoning 
him for three months with or without hard labour. If the New 
Testament contained a criminal code, we might possibly have 
been saved the cost of the Criminal Law Commission. 

Mr. Webster's Christian scheme, be it observed, would inter- 
fere sadly with the executive in civilized countries if allowed to 
be carried out ; for, he says, ** Christianity ascribes to the Al- 
mighty alone the power and will to punish the wicked." A 
legislature adopting this enlightened view of crime and the 
criminal law would enact, that if a prisoner were brought forward 
by the constabulary, and should the jury even convict him, the 
judge's duty should be to address him in some such solemn and 
affecting terms as these — *' Unhappy, though ciruel, malicious, and 
demoniacal parricide ! there is One above who * has the jpower 
and will to punish ' you. I have them not. The gaoler will set 
you free, and I trust this will be a terrible warning to others 
tempted to poison their parents." 

The benevolent view of the Christian and criminal law which 
Mr. Webster probably entertains, is, however, somewhat open to^ 
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comment in his proposed substitutes for capital punishment. 
Here is the scheme : — 1st, Let him be placed in solitary confine* 
ment at stated intervala 2nd, Let him occasionally associate 
with other murderers, who, Mr. Webster thinks, must be very un- 
pleasant company. Std, Let there be a special murderer's prison. 
4th, He is to be a prey to the remorse of a guilty conscience. 5th, 
He is to have no hope left him in this life, except dying at last at 
peace with God. Mr. Webster, indeed, has a theory that, when a 
murderer dies, his soul departs to the same place where that of his 
victim is; for '^ when the murderer's life is terminated by a natural 
death, his spirit," says Mr. Webster, " is thereby sent into that 
future and undiscovered world to which had been maliciously, 
violently, and prematurely hurried^ that of his unfortunate victim." 
If this be so, it should be the object of every one who is seeking 
eternal happiness to slaughter a good Christian, and thus secure 
an identity of future bliss. But should the murdered man be a 
villain, then the case of the murderer is clearly hopeless, and 
there is no repentance left for him ! 

We trust the committee of the Law Amendment Society will, 
in future, put some restraint upon the production of such '' papers" 
as that of Mr. Webster. He is, indeed, an old and frequent 
offender. He touches many subjects, and ornaments them all 
exactly as he has that of capital punishment He read in the 
spring of last year, a paper upon the " South Australia Real 
Property System," though he had never seen the Act which had 
been published in England many months before ; and he literally 
detained the Society by a disquisition upon a subject of which 
every word he spoke proved him to possess just that superficial 
and imperfect general acquaintance with the question, which could 
be of no use to impart to any one. — [Vide 9 L. M. & R., p. 91, 
for May, 1860, " Conveyancing in South Australia"] 

It is in the interest of the Law Amendment Society, and of 
those similarly constituted, that we have been here speaking, and 
we trust we shall not again have to speak to the like effect. 
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HiLAET Term, 1861. 

Questions on Constitutional Law and Legal History, 

1. To whom was England particularly indebted for the Great 
Charter ? 

2. What are the essential clauses of the Qreat Charter ? 

3. Is there any clause in the Great Charter which shows that 
commercial relations were increasing among us? 

4. What limit was fixed to the fines imposed on Freemen in 
the Great Charter? 

5. Mention any instances in which this provision was disre- 
garded. 

6. Can you give any proof that it was necessary for the Iting 
to take the advice of Parliament from Magna Charta ? 

7. Mention any proof that the Prerogative was not unlimited 
in the days of Bracton. 

8. What was the principal statute, in a Constitutional point of 
view, passed during the reign of Edward the First ? 

9. What distinction is made between the Greater and Lesser 
Barons in the Great Charter? 

10. What was the object of the statutes ** de donis " and " quia 
emptores,^^ and when were they enacted ? 

11. State the date you assign to the representation of Towns 
and Boroughs in the House of Commons, and your reason for 
fixing upon it. 

12. Did the Crown often exercise the right of issuing writs to 
Boroughs not before represented ; and what is the last instance 

. of the exercise of such a power ? 

13. What progress was made by the Constitution in the reign 
of Edward the Third. 

14. When Elizabeth ascended the Throne, what were the chief 
guarantees of the subjects' liberty I 

15. How were they violated in the reign of her successor? 

16. Give an account of the circumstances which led to the 
Petition of Right, and of those which accompanied its enact- 
ment 

17. Of what had Sir W. Raleigh reason to complain in his 
trial ? 

18. What change took place in the law of treason, and the 
trial of a Peer, in the reign of William the Third? 

19. When did the Licensing Acts cease to control the Press ? 
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20. When did Juries obtain the right of giving a general 
verdict in cases of libel ! 

21. Give an account q£ the Act of Settlement. 



Equity* 

1. What are the principal parts of a bill in Chancery t In 
what respect does the present form of a bill diflfer fh)m that in 
use previously to the stat. 15 & 16 Vict. c. 86 ? 

2. A. files a bill against C, stating that B. was indebted to A. 
in the sum of £100, and that B. died, having by his will appointed 
C. his executor, and praying an account of B/s assets received by 
C, and payment of the debts thereout. C. files a plea stating 
that he is not the executor of B., and that B., at his decease, was 
not indebted to A in the sum of £100 or any other sum. A. 
sets down the plea for argument. Will it be allowed t 

3. Under what authority does the Lord Chancellor act when 
making orders touching the estates: — 1st of Ikmatics; 2nd of 
Infants? Does an appeal lie from such orders to any and what 
tribunal ? 

4. Articles containing the heads of an intended settlement are 
executed previously to a marriage taking place. After the mar- 
riage a settlement is executed purporting to be made in pursuance 
of the articles, but in fact departing from its provisions with 
regard to the rights of the issue of the marriage. By which 
instrument will those rights be regulated t 

5. A creditor leaves to his debtor a legacy of larger amount 
than the debt. What can the legatee claim from the estate of 
the testator? 

6. What persons are liable to become bankrupts? What 
circumstances must occur in order to constitute a bankruptcy I 
What are the effects of bankruptcy on the freehold, copyhold, 
and leasehold estate of the bankrupt respectively ? 

7. A freehold estate is granted by deed to A. and his heirs 
upon trust, to pay the rents to B., a married woman, for her sepa- 
rate use during her life, and after her decease A. is to stand seised 
thereof to the use of the heirs of the body of B. What estate 
does B. take in the land ? 

8. A. agrees with B^ to paint a series of portraits at £100 
a portrait, and until the series is completed not to paint for any 
other person. A., before the series is completed, begins to paint 
for C. — B., who has paid for the portraits which have been 
finished, files a bill against A., praying for a specific performance 
of the agreement, and an injunction against B.'s painting por- 
traits for any one except A. until the series is completed. Will 
B. succeed to any and what extent? 
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9. On what grounds does the Court of Chancery exercise juris- 
diction in mattei*s of paHnership, and in what cases will it decree^ 
the dissolution of a partnership ? 

10. What are paraphernalia? A husband bequeaths his wife's 
paraphernalia to his daughter, and gives all other his personal 
estate to his wife. What is the wife entitled to claim f 

11. A. mortgages an estate to his bankers to secure £2000 
then due, and such other sums as the bankers may advance to 
him. A. subsequently mortgages the same estate to B., with full 
notice of the former security. The bankers advance an additional 
£1000 to A., having, at the time, notice of the transaction with 
B. Is this £1000, or the loan to B., entitled to priority? 

12. A testator commences his will by directing that his debts 
shall be paid. He devises Whiteacre to A. and Blackacre to B. 
He dies intestate as to Greenacre, another freehold estate of 
which he is seised in fee. The three estates are worth £4000, 
£3000, and £2000 respectively. The testator leaves personalty 
not specifically bequeathed by his will worth ,£*1000, and his 
debts amount to ^4400. Out of what property shall they be 
satisfied f 

13. Is a mortgagee in possession ever accountable for more 
than he actually receives ? If the rent received exceeds the in- 
terest, will the surplus be applied, under any and what circum- 
stances, towards the extinction of the mortgage debt ? 

. 14, A mortgagee, after the day named in the covenant for 
payment has passed, requires payment of the mortgage money 
and interest within one month. The mortgagor does not pay 
within the month ; but, on the day after the month has expired, 
tenders principal and interest up to the day of tender. The 
mortgagee requires six months' interest in addition. Is he 
entitled to receive it ? 

15. A., being in health at the time, directs shares in a public 
company to be transferred into the name of his son ; afterwards 
A., being in immediate expectation of death, directs other shares 
to be transferred into his son's name. A. recovers, and requires 
his son to re-transfer the shares. Is he compellable to do so ? 

16. A testator gives a service of plate to A., and the "residue 
of his property '* to B. The testator, having insured the plate, 
takes it with him on a voyage. The ship is lost, with the testator 
and plate on board. Who is entitled to the insurance money 1 

17. A testator devises a mansion-house, farm-buildings, and 
land to A. for life (without impeachment of waste as regards the 
mansion-house), with remainder to his first and other sons succes- 
sively in tail, with remainder to the heirs of A. A. suffers the 
farm-buildings to become ruinous, and begins to pull down the 
mansion-house. The second spn files a bill against A., praying an 
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Injunction against his destroying the house, and permitting the 
buildings to remain out of repair, and for an account of the waste 
committed and permitted. Will the plaintiff obtain any and 
what relief? 

18. A testator directs land to be purchased by his trustees, and 
to be settled upon trust for his daughter for life, and after her 
decease upon trust for the heirs of her body ; and he devises lands 
of which he is seised to the same trustees, upon trust for the 
daughter for life, and after her decease upon tnist for the 
heirs of her body. And he says that the limitations of the lands 
to be purchased, and of the lands devised, are intended to be in 
strict settlement. What estate will the daughter take therein 
respectively ? 

Note. — When an opinion is given, the reasons on which it is 
founded must also be stated; it is not essential that 
authorities should be quoted, but they should not be 
omitted when remembered. 



On the Common Law. 

1. Illustrate the phrases (1) damnum absque injurid — (2) In- 
juria sine damno. 

2. Exemplify by reference to decided cases the policy of our 
law in sometimes protecting public servants from liability for 
acts done by them, which are primS, facie tortious. 

. 3. What point was decided in Keg. v. Eiley, Dearsl. 149, in 
regard to the law of larceny ? What were the facts appearing 
in that case ? 

4. Is the sheriff justified In breaking open the outer door of a 
dwelling-house— to arrest (1) a person guilty of felony — (2) a 
defendant In a civil suit under a ca. sa., — or to obtain and deliver 
over possession under a hab. fac. poss. ? 

5. What is the time for pleading In abatement In an action ? 

6. What Is meant by pleading (1) by way of traverse — (2) in 
confession and avoidance — (3) puis darrein continuance ? 

7. What was the policy of the Statute of Frauds ? To what 
five species of contracts does the 4th section of the statute apply? 

8. Put cases showing that " If one man Is compelled to do 
that which another man ought to have don^ and was compellable 
to do, that is a sufficient consideration to support a promise by 
the latter to Indemnify him." 

9. Can a contract between a British subject and an alien 
enemy, not having a licence to trade with his country, be 
enforced on the re-establishment of peace? 
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10. For what degree of negligence is a grattdtous bailee 
liable? Cite cases in support of your opinion. 

11. What are the words charging the substantive felony in an 
indictment for murder and for manslaughter? 

12. According to the general doctrine of our law, is a warranty 
of title implied on the scJe of a chattel? 

13. State shortly the facts in Chasemore v. Richards, and the 
decision of the House of Lords upon them. 

14. How is moral to be distinguished from legal fraud? 

15. What was the point decided in Hooper r. Lane as to the 
liabilityof the sheriff? 

16. What is the period of limitation in — (1) Assumpsit or debt 
on simple contract — (2) Covenant for leaving premises out of 
repair — (3) Trespass for an assault? 

17. Refer the undermentioned offences respectively to the 
class of felcmies or that of misdemeanours : peijury — larceny — 
the obtaining of money by false pretences — forgery at com- 
mon law. 

18. Subject to what restrictions may different causes of action 
be joined in the same suit ? 

19. When may the writ of Summons be specially indorsed, and 
what advantage may result from so indorsing it ? 

20. What are the peculiar characteristics of a contract under 
seal as contrasted with a simple contract f 

21. Semper in obscuris quod minimum ost sequimur. Illus- 
trate this maxim by reference to the law of evidence. 

22. In what qualified sense must the rule be understood, that 
*' a negative is incapable of proof? '* 



Real Property Law. 

1. State the circumstances under which, in some cases, lease- 
holds for years are not considered or dealt with as personal 
estate. 

2. Original grants are made of two rent-charges issuing out of 
fee-simple estates, one simply to A, in tail, the other to B. in tail, 
with the remainder to C. in fee* A, in th^ one case, and B. in 
the other, respectively execute and enrol disentailing assurances 
in their own favour of their respective rent-charges : what is the 
result in each case ? 

3. To what period and before the passing of what Act of Par- 
liament is the origin of all Manors to be referred ? Give the 
reasons for your answer. 

4 What is the difference between an estate in joint tenancy 
and an estate held by tenants in common I Give the proper 
form of creating each of those estates by deed. 
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5, In what cases may an estate in Land be created without 
writing, notwithstanding the Statute of Frauds! 

6. Classify the common assurances of land under the heads 
** tortious'' and "innocent/' Can any deed executed 'at the 
present time have a tortious operation t Give the reasons for 
your answer. 

7- Give the heads of the covenants for title by the voider and 
mortgagor respectively, usually inserted in a conveyance and 
mortgage respectively of fee-simple lands. Point <mt the differ- 
ence between the two sets of covenants. 

8. A gift by will, dated before 1838, of real and personal 
estate to A., and if he shall die without issue to B. in fee ; the 
same gift in a will dated since 1838. Show the different results 
in the two cases. 

9. What kind of property may be bequeathed by will to a 
charity? Give the best form of a gift to a charitable institution. 

10. Prior to 1834, could contingent and executory interests in 
land have been aliened by any, and, if any, what means ; and 
how may they now be aliened, and by what authority ? 

11. What is the principle adopted by the Courts in constru- 
ing instruments exercising powers in those cases in which some 
unauthorized condition is annexed to the gift I 

12. In what cases, and under what circumstances, will the 
doctrine of cy pr^s or approximation be applied to the construc- 
tion of instruments exercising Powers ? Show the operation of 
the rule in some particular cases* 

13. Assuming generally a capacity to buy and sell Real Estate, 
give a few of the most usual cases of incompetency, and state the 
reasons for such incompetency. 

14. Subject to what ridis does a person who is disqualified, 
but not prohibited from purchasing Real Estate, hold the Real 
Estate purchased by him ? 

15. What alteration has been lately made in the law with 
respect to the execution of instruments exercising powers ? 

16. What is the rule of Courts of Equity with respect to the 
liability of Purchasers from Vendors holding a fiduciary position 
to see to the application of the purchase money, and has this 
rule been affected in any, and, if any, what way by a recent Act 
of Parliament ? 

17. What is the legal operation of a Bargain and Sale under 
the Statute of Uses, and of a Bargain and Sale in exercise of a 
Common Law or Statutory Power with respect to the uses 
limited in those two classes of instruments respectively ? 

18. Show by what means an Estate in Land to commence in 
future, may be created by deed inter vivos. Can the ^ame re- 
sult be obtained in any, and, if any, what way by Will ? 
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Jurisprudence and the Civil Law, 

1. What is the rale of Private International Law as to the 
succession to the moveable property of an Intestate who dies 
abroad ? By what agency is such property distributed ? 

2. What is the rule of English Law as to the jurisdiction of 
English Courts in the disputes of foreigners ? Does any other 
rule prevail elsewhere ? 

3. In dealing with Foreign C!ontracts, what difference does 
Private International Law establish between the form of the Con 
tract and the extrinsic evidence by which the Contract is proved ? 

4. Give an account of the attempt made by the Bussian Govern- 
ment in 1821, to constitute part of the North Pacific Ocean a 
Tnare dausum. Of what principle of Public Law was the pro- 
posed arrangement subversive ? 

5. To what extent does International Law admit the right of 
innocent passage along rivers flowing through the country of 
several different States? 

6. What privileges, in the jurisprudence of Justinian^ did the 
Patria Potestas confer on the Pater-Familias ? 

7. What is the difference between the conceptions of Relation- 
ship involved respectively in Cognation and Agnation ? How is 
the Roman Law of Testaments affected by either of them? 
Which of them has descended to modem jurisprudence? 

8. Describe the modes of acquisition called in Roman Law 
commixtion and adjunction. Why is it that these modes of 
acquisition constitute a subject of much greater importance in 
Roman than in English Law ? 

9. What is the difference between a Real and Personal — and 
what between a Rural and an Urban — Servitude ? What is the 
meaning of the rule that " Servitudes must have a perpetual 
cause?" 

10. What is the form of Possession called by the Romans True 
Possession, and how does it differ from Natural and from Civil 
Possession? What is Savigny's historical explanation of the 
distinction ? 

11. What is the position of a debtor under Roman Law, who 
makes a payment to a Pupillus without the authority of the 
Tutor or the sanction of a court ? 

12. What is a Substitution ? What was the object aimed at 
by a Roman Testator in making substitutions, and why did the 
series of substituted heirs generally end with a slave ? 

13. State briefly the differences between English and Roman 
Law, in respect of the external and internal formalities which 
they require for a valid exercise of Testamentary Power. 
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' 14. What was the object of the Falcidian LaW| and in what 
way was that object accomplished ? 

15. What were the rules of Boman Law with respect to a 
legatum generis^ a legatum optionisy a legatum ' nominis, and a 
legatum liberationis ? 

16. What were the Fideicommissary Bequests, and how did 
they differ from the Trusts of English Law ? 

17. State the meaning and application in English and Roman 
X<aw of the following maxims i — 

(1.) Cum de fraude disputatur^ non quid habeat actor sed quid 
habere non potuerit considerandum est. 

(2.) Nemo plus juris ad alium transferre potest quam ipse 
haberet 

(3.) Bona fides tantumdem possidenti prsestat quantum Veritas^ 
quoties lex impedimento non est. 



General Paper. 

1. Give an account of the changes in the Constitution during 
the reign of Charles the Second^ and of the state in which it ex- 
isted at his death. 

2. Trace the growth of the influence of the House of Com- 
mons from the accession of Elizabeth to the accession of Queen 
Anne. 

3. Give an account of the progress of Eeligious Liberty in 
England from the accession of James the First to the Toleration 
Act 



4. An alien purchases land, and by his direction it is conveyed 
to his infant son, who has been born in this country, the alien 
stating verbally at the time of the purchase that he intends his son 
shall be a trustee for himself (the alien) : the son dies intestate, 
leaving a son, also born in this country. To whom does the 
land belong ? 

5. Trustees are directed to invest a sum of money on govern- 
ment or real securities, and to pay the annual produce to A. for 
life, and after his decease to divide the funds or securities on 
which the trust funds may be invested among his children equally. 
The trustees, instead of investing the money, employ it in trade 
with the consent of A., to whom they make various payments 
out of the profits. On his decease his children file a bill against 
the trustees and A.'s personal representatives, praying perform- 
ance of the trusts of the will. To what decree are the parties 
entitled? 
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6. A.y who is seised of gavelkind lands, has two sons and three 
daughters. He devises the land to trustees upon trust to sell the 
same and divide the proceeds equally among his daughters and 
second son, declaring that his eldest son shall in no event take 
any interest therein. One of the daughters dies in the lifetime 
of the father^ and the eldest son dies intestate and without issue 
immediately after the father. The trustees sell the land. How 
shall the proceeds be divided ? 

7. A. sues for breach of a covenant contained in a composition 
deed entered into by A. with his creditors, whereby the defen- 
dant and others had covenanted to indemnify the plaintiff from 
all loss in respect of certain acceptances of his outstanding at the 
execution of the deed. Ta this declaration Br (the defendant) 
pleads, that before executing the said Indenture, and by way of 
inducement to execute it, it was agreed between plaintiff and de- 
fendant that the defendant should receive from the plaintiff a 
larger per-centage upon debts due to him than the other creditors. 
Would this, on demurrer, be a good plea ? 

8. C, by excavating in his own land near to its boundary, 
causes the downfall of D.'s ancient house, erected on adjoining 
land, and when sued in case for this injury pleads the Statute of 
Limitations. It appears in evidence that the excavation was 
made more than six years before the commencement of the action, 
but that the damage accrued within that period. For whom 
should the verdiet be entered ? 

9. £., by falsely representing that he was a naval officer, induced 
F. to enter into a contract to provide him with board and lodging 
at so much per week, and in pursuance of such contract E. was 
supplied with food. Could E be convicted under the statute of 
obtaining the articles of food thus supplied to him by false pre- 
tences ? Explain fully the grounds of your opinion upon this case. 

10. State and explain the rules of descent of a fee simple 
estate, as enacted by 3 & 4 Will. IV., c. 106. In what respect 
is that altered by the Act 22 & 23 Vict. c. 35 ? 

11. Explain the operation of a Common Conveyance by lease 
and release. State for what form of conveyance a lease and re- 
lease were substituted. To what form of conveyance have the 
lease and release in their turn given place ? 

12. Under a general charge of debts upon real estate, state 
what, according to some recent decisions, are the powers of exe- 
cutors to sell such real estate under a will dated before the Act 
22 & 23 Vict. c. 35, came into operation. What alteration has 
the lastly-named Act made in this respect ? 
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13« State the conditions under which^ in Koman law. Posses- 
sion is ripened by Usucapion into Ownership. 

14. Give some of the principal applications of the rule, " Com- 
moda cujusque rei eum sequuntur quern sequuntur incommoda.'' 

15. On what is founded the title of Great Britain to sove- 
reignty over^ Australia^ Jersey, Canada^ Ceylon, and the 
Mauritius? 



EESULT OP THE EXAMINATION. 



The Council of Legal Education have awarded to 

Henry Ludlow, Esq., student of Lincoln's Inn, a Studentship 
of Fifty Guineas per annum^ to continue for a period of three 
years. 

Deane Parker Pennethome, Esq., student of Lincohi's Inn ; 
Joseph Greene, Esq., student of the Inner Temple, and Lewis 
Morris, Esq., student of Lincoln's Inn, certificates of Honour of 
the First Class. 

Charles Henry Blake, Esq., student of Lincoln's Inn ; Fre- 
derick Tomkins, Esq., student of Lincoln's Inn ; James Henry 
Bamsay, Esq., student of Lincoln's Inn ; Bernard Cracroft, Esq., 
student of Lincoln's Inn ; James Neilson Underwood, Esq., 
student of the Inner Temple, and Frederick Jan^s Quick, Esq., 
student of Lincoln's Inn, certificates that they have satisfactorily 
passed a Public Examination. 

By Order of the Council, 

(Signed) Eichabd Bethell, 

Chairman. 
Council Chamber, Lincoln's Inn, 
15th January, 1861. 
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[♦^* It should be understood that the notices of new works forwarded to as 
for reriew, and which appear in this part of the Magazine, "do not preclude our 
recurring to them at greater length, and in a more elaborate form, in-a subsequent 
Namber, when their character and importance seem tp require it.] 



1. The Magisterial Synopsis; a Practical Guide for Magistrates, their 
Clerks, Attorneys, and Constables, in all matters out of Quarter Ses- 
sions, Summary Conyictions, and Indictable Offences, with their 
Penalties, Punbhments, Procedure, &c., being Tabularly arranged bj 
George C. Oke, Assistant-Clerk to the Lord Mayor of London. 
Author of the "Magisterial Formulist," "The Laws of Turnpike 
Roads,'' &c, &c Seventh Edition^ enlarged and improved. London: 
Butterworths, 1860. 

2. The Laws of Turnpike Roads, comprising the whole of the General 
Acts ; the Acts as to the Union of Trusts, for facilitating Arrange- 
ments with their Creditors ; the interference of Railway and other 
Public Works with Roads, their Non-repair, and enforcing Contribu- 
tions from Parishes (including alio the Acts as to South Wales Turn- 
pike Roads), &c. &c. Practically arranged, with Cases, Notes, Forms, 
&e. &c. ; by George C. Oke. Second Edition, London: Butter - 
worths, 1860. 

We haye giyen aboye the full titles of these works, because they trtdy^ 
as well as fully, describe their contents. The talent and industry of Mr. 
Oke have brought each successive edition of these works to a higher 
perfection than its predecessor. Taking first the Magisterial Synopsis, 
we will say that, viewing the volume either as the result of immense 
labour of collecting and stating the law, and in arranging the vast detail 
of which the subject is compounded, or regarding it merely from the 
reader's point of view, in respect of completeness and usefulness, Mr. 
Oke has accomplished his office of author, commentator, and guide in a 
most masterly manner. It is when we see what such a man as he is 
can do with such a subject as that he has succeeded in expounding, that 
we feel sure of the mistake of those who allege that the law cannot be 
digested and clearly arranged. We know there are but few who 
could be intrusted with any part of such a duty, but we know that there 
are a few — a very few — who, like Mr. Oke, are competent for the pur- 
pose, and should be attached to the government in consequence. On 
those who are not practically concerned with the subject,the first glance 
at this book will pnnluce the mere but strong impression that the subject 
is infinite, and the next that it is nauseous to the last degree. 
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>- 111 a r^ent revievv of a work which treated of part of the many topi6a 
which Mr. Oke embraces,^ we remarked on the astomiding scope of 
magisterial duties. Five hmidred offences, indictable and triable, it ift 
there stated, must be preriouslj inyestigated at petty sessions. And 
this is but a portion of magisterial duties ! ** The administration/' we 
said, " of the law, in everyday chairs, is altogether intrusted to magis- 
trates." And this is so. But if these affairs are intrusted to the 
magistrates, what are they, in their turn, to trust to ? It was wont to 
be generally, we fear primarily, their clerk; and, very secondarily. 
Burn. Now, the clerk may or may not be a good lawyer and adviser, 
and Bum may or may not have been mastered, and found useable by 
him on the bench ; but we say that no Justice ought to submit to be 
led by his clerk ; and that Burn, with his successive volumes, is a cum- 
bersome, puzzling, and unsatisfactory v^ide mecutn. 

Mr, Oke's volume is, we presume, the established work of reference 
and authority with magistrates' clerks, and it ou^ht to be in the hands 
of every Justice in the kingdom. The arrangement is so excellent, the 
references so accurate, and the matter so trustworthy, that they who 
possess both the book and ordinary intelligence, are in a position to da 
their duty much better than ever could have been the case before the 
date of its publication. 

Jam satis: in twelve years it has rushed through seven editions. 
Though we compliment the author on this success, we have been speak-, 
ing ot his book in the interest of the unhappy magistrate, or pitiable 
practitioner before a justice of the peace, who may be attempting to 
pursue his official or professional walk without his Okean staff in 
hand. 

The second treatise (Turnpike Laws) is on a most useful yet repul- 
sive subject. Here, again, every man — and we fear there are many, 
trustees and travellers, mortgagors, mortgagees, with their attorneys and 
counsel — who wants to know about turnpike-road law in all its branches 
* — will get Mr. Oke s book. Those who don't care anent the topic, unless 
they be lunatic, or anxious to become so, will abstain religiously from 
contemplating a dismal division of our jurisprudential Bystem. 

A Treatise on the Law of Highways ; comprising the Statute Law, and 
the Decision of the Courts on, the subject of Highways, Public Bridges, 
and Public Footpaths, practically arranged ; including the Law of 
Highways or Districts under Local Government Boards ; the South 
Wales Act, 1860, &c. ; by W. Cunningham Glen, Esq., Barrister-at- 
Law. London: Butterworths, 1860. 

" TheR& is no branch of the law which is of more general application 
than that relating to highways. Every person, in every parish and 
hamlet, has an equal right to use the highways within it at all times 
and seasons, for passing and repassing on purposes of lawful business or 
pleasure ; and the law entitles every person to the enjoyment of that 
right, without let or hindrance ; and provides for the appointment ot 
1 «« Justice and Justices,'* 8 L. M, i B. for February, 1860, p. 282. . ,1 
VOL, X. NO. XX. 2 E 
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officers, whose duty it shall be to see that the highways af e kepi in 3 
proper state of repair, so that the public may trarel on th»n with safety^ 
Every one therefore, whether he be a lawyer, a justice of the peace^ an 
officer intrusted with the management of the highways, or one of ik& 
ffeneral public, is interested in the subject of this work } for a know-^ 
Unlge of the matters upon which it treats, concerns not only professional 
and public duties^ but also personal conyenience and the rights of 
prop^ty/' So says Mr* Glen, in his preface, and who shall contradict 
him ? It is true that the legislature threatens a reyolution on the matters 
Mr. Olen treats of; but we may be allowed to say, despite smart 
leaders in the Times^ and dreary speeches in the Houses, that the pro- 
bability of such a houleversement as Lord Redesdale's bill contemplates^ 
is not immediate or Tery greats It inyolres principles which must not 
be lightly sacrificed, and an amount of interests which we should neyer 
be able to calculate, unless all our roads were suddenly blocked up, and 
English ctyilisation rolled back fifteen centuries. As we haye said of 
Mr. Oke's book on turnpike roads, we say of Mr. Glen's Treatise on 
the Law of Highways, that they who, directly or indirectly, are con- 
cerned with the subject, must get this yolume and use it. Both aurora 
sedulously scrape and clean their subjects ; they drain them sa far as 
they can of sticky mud and moisture; they place excellent Mgi^posts to 
guide the puzzled trayeller, and mile-stones and lamps to help him to 
judge of his whereabouts ; but they cannot make th^ paths picturesque 
or graceful, nor can they preyent them from being indeed hard, dry, 
and dusty. Mr. Glen has also done well what he has undertaken to do. 

Precedents of Pleading in Actions in the Superior Courts of Common 
Law, with Notes; by Edward Bullen, Esq., and Stephen Martin 
Leake, Esq. T. & R. Steyens & Sons, 1860. 

Br misadventure the above work has escaped our observation too 
long, As we were unable to consider it at length in our article in this 
Number on modem pleading, and as even now we have not had the 
opportunity of examining and testing the Precedents so extensively as 
we should wish, we must content ourselves with saying but little, and 
deferring more extensive comment. As the reader of the article already 
referred to will perceive, we dissent from the c^inion expressed by the 
authors of these Precedents in the preface, where they say, that " the 
effect of the recent alterations in pleading has not been to destroy the 
system, or to change its essential principles*" Nevertheless, we cordially 
agree with them, that a good pleader may be thankful for good prece* 
dents. He will, moreover, whenever it suits his client's purpose^ adopt 
** known and understood formulae," and employ recognized and perspi- 
cuous forms of statement in pleadings ; but whenever he chooses to take 
another course, and does so cleverly, he will do it with impunity, which 
was not possible in those other days of special decorum which have faded. 

Where the compilers of these Precedents have not set out a form in 
eatenso, they have generally given such references as will enable the 
practitioner to find one to meet his wants. It is clear to us that this col- 
lection will prove more useful than that contained in the old volumes of 



Notices of New Books. B9T 

ptecedenti, which neoedsarilj hare to be cot about and extensively trim- 
med to meet the exigences and fashion of modem days. 

The Common Law Procedore Act, 1860, with Practical Notes, and an 
Introduction explanatory of the new Equitable Power conferred on 
' the Courts of Law; and the Alterations in Procedure and Practice 
effected by the Statute; by James Stephen, Esq., LL.D., Becorder 
of Poole, Editor of Lash's Common Law Practice, &c. &c. Londou : 
Butterworths, I860. 

Although the Common Law Procedure Act, 1860, was shorn of its 
most important proyisions, it contained enough to justify Mr. Stephen 
in editing it, especially as the rolume which he has thus opportunely 
issued from the press can and will be used as 'supplementary to his 
edition of Lush's '* Practice." Mr. Stephen invariably performs what he . 
proposes to himself to accomplish in a complete and practical mode, and 
this present volume is no exception to the general rule. It, moreover, 
contains a record of the struggle which the jealousy of certain of the 
equity magnates set on foot, for the purpose of frustrating the proposed . 
extension of the equitable power of courts of law. Mr. Stephen, we are 
glad to say, thinks that, though this effort of the men of Chancery was 
temporarily successful, yet the principles so ably contended for in the . 
reports of the late Common Law Commission must eventually be adopted. 
This is our own opinion, also, as our readers know. The papers which 
Mr. Stephen has thus preserved in his volume, will prove of great use 
on the renewal of the coofliet— which we fear on the equity side will be 
treated as a professicmal bread and cheese question. 

Lectures, Elementary and Familiar, on English Law; by James Francil- 
Ion, Esq., County Court Judge. Second Series. London: Butter- 
worths, 1861. 

We presume, from seeing a second series of Mr. Franeillon s lectures, 
that he has found an audience, with a class of persons l^e enough to 
encourage him to prosecute his scheme of publishii^ his writings on 
legal subjects. This, we confess, we hardly anticipated, inasmuch as 
the first series seemed to us to be too familiar in tone, and so simple in 
form that they provided meat not strong enough for the student of law 
of the present day, that is, as we have generally met him. Younger 
students are especially addressed, as we gather from the remark which 
the author makes in his introduction. Speaking of the discursive 
character of his lectures, he says — ^^ Experience, and the opinions of 
others, justify me in no longer regarding this as a fault, in our attempt to 
teach younger' students the elements of a science comprehending so vast 
a variety of titles as are comprised in English law." Be this as it may, 
after once getting over the author's simplicity and familiarity of style, 
which have a droll effect, and which we alluded to on noticing the first 
series, almost any reader, old or young, lay or legal, might find here 
something, either to increase his iiiformation, or to refresh his memory. 
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Occasionally, ind^ed^ the author'is ^'plainness moves ttsr more ^thait- 
eloquence." The subjects of the lectures are numerous and interesting ; 
and in explaining some of the late extensive changes in the various 
branches of the common law, Mr. Francillon has often traced an inte-. 
resting history of, and drawn curious contrasts between, the ancient and 
the modem characteristics of our laws* 

The t^ractice of the Court of t^robate in Common Form Business; by 
Henry Charles Coote, F.S.A., Proctor in Doctors' Commons. Also, 
A Treatise on the Practice of the Court in Contentious Business; i)y 
Thomas H. Tristram, D.C.L., Advocate in Doctors' Commons, and 
of the Inner Temple. Third Edition. London : Butterworths, 1860. 

This work of Messrs. Coote and Tristram has succeeded, is succeeding, 
and ought to continue to succeed, for it is an excellent Practice, and is 
become the " Chitty " of the Court of Probate. This, the third edition 
issued within a very short time, is very much enlarged, and the rules 
and orders of the court are brought down to the present time. The 
authors — not unmindful of one very important incident to proceedings in 
the Court of Probate, and every other court we have ever heard of — 
have provided us, together with the collection of forms, some most 
enticing looking bills of costs. 

Commentaries on the Common Law, designed as introductory to the 
Study; by Herbert Broom, M^A., Beader in Common Law to the 
Inns of Court. Second Edition. Maxwell, 1861. 

Wh are glad to see these excellent Commentaries reappearing in the 
form of a second edition. The work has taken its place among the 
standard legal authorities of English law* The author has, with con- 
sideration and skill, managed to restrain the swelling propensities to 
which such books are liable ; nay, he has reduced its portable bulk by 
an economical arrangement of the type, though the actual contents of 
the volume are increased* 

A Manual and Table of the Statutes of Limitations ; by James Walter, 
Solicitor, and Member of the Licorporated Law Society. London : 
Shaw & Sons, 1860. 

As a ffeneral rule, we by no means approve of mere tabular views of 
Jaw. The subject, however, of the Statutes of Limitations, seems to us 
one of those branches of the law much more susceptible than most others 
of being successfully treated in this form. And in the short work 
before us, which is a little more than a mere tabular view, Mr. Walter 
has produced, not certainly any thing very elaborate, nor does he claim 
to have done so, but at the same time a clearly and serviceably arranged 
epitome of the enactments. 
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•On the feepeal of the Twenty-ninth Canon of 1603. The Opinions of 
Sir Fitzroy Kellj, Q.C„ Sir Hugh Cairns, Q.C., Mn A, J. Stephens^ 
Q.C., and Mr. Richard Jebb, on behalf of the Lord Archbishop of 
Armagh. London: Rivingtons, 180 U 

The main question in this case (submitted in the first instance to Mr. 
Stephens, and subsequently at his desire to other counsel) is, whether 
that portion of the Twenty-ninth Canon, which enacts that " no parent 
shall be admitted to ^answer as godfather for his own child," is merely 
declaratory of the ancient usage and law of England, which parliament 
alone can alter, or whether any alteration of the canon by the Convo- 
cation of Canterbury, would relieye members of the Church in thi^t 
province, from the obligation now lying upon them in reference to 
sponsors. Mr. Stephens has given a most elaborate and learned opinion 
4ipon the whole case, and we advise all who, whether from duty or in- 
clination, are interested in these ecclesiastical matters, to read it, Mr, 
Stephens we think, clearly shows th^t the portion of the canon in 
question is declaratory, and that any repeal or alteration by Convocation 
would have no effect. The opinion of the two learned knights, and Mr. 
Jebb, is such an one as the Lord Chancellor loves, for it offers no reasons. 
It oracularly pronounces that, ^'having regard" to the Book of Common 
Prayer, and " having regard " as well to the state of the Canon law, at 
the time of the passing of the Act of Vniformity, as to the ancient usage 
and law of the Church, "we are of opinion that no repeal or altera- 
tion of the canon by Convocation, would have the e^ect of relieving 
members of the Church from the present state of the law relative to 
sponsors. As confirmatory of Mr. Stephens's opinion, the second opinion 
may have some little weight, but intrinsically it is, we are bound to say, 
a contemptible production. 

A curious point has struck us with regard to this part of the canon, 
viz., is it declaratory of the law and usage as regards the godmother {^ 
well as the godfather ? The words of the Canon are, " No parent 
shall be urg^ to be present, nor be admitted to answer s^ godfather for 
his own child; nor any godfather or godmother shall be suffered to make 
any other answer or speech than by the ^ook of Common Prayer is 
prescribed in that behalf; neither shall any person be admitted godfather 
or godmother to any child at christening or confirmation before the 
said person so undertaking hath received the holy communion." Now, 
if it was thought necessary to name the godmother in two places in the 
latter part of the canon, why was it not necessary to name her in the 
former part, if that part was intended to extend to her ? We leave 
this question for Mr, Stephens to decide^ 

1. A Treatise on the American Law of Real Property; by Emery 
Washburn, LL.D., University Professor of Law in Harvard Univeiv 
sity. Vol. 1. Boston : Little, Brown, & Co., 1860, 

2. A Practical Treatise on the Law of Covenants for Title ; by William 
i Henry Rawle. Third Edition. Boston: Little, Brown, <fc Co., 

1860. London : Trubner & Co. 
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It maj not perhaps at first sight appear how woiks on the America^ 
law of real property can be of any prEictical use to the English real 
^property lawyer ; but we think that any one who will examine for him- 
self the Yolumes we haTe here mentioned, will be conTinced that they 
may often be consulted with adTantage-— not by the student who has yet 
to master the law of his own country, but by the practitioner, who, not 
finding in English works or English reports " a case in point," may turn 
to such excellent American works as these for guidance in forming his 
own opinion on the case before him. Moreover, the first principles of 
real property law are identical in the two countries, for a great part of 
the common and statute law of England has been adopted by America ; 
and, indeed, modem English decisions appear to have some little weight 
with the American courts, and we accordingly find the English reports 
and treatises of the present day frequently referred to in the volumes to 
which we now call the reader's notice. 

Professor Washburn, in explaining to what extent the common and 
statute law of England have been adopted by his own country, writes — 
*' As a general proposition, so much of these as was suited to the con- 
dition of a people like that of the early settlers of this country, was 
adopted, by common consent, as the original common law of the colonies. 
They brought it with them as they did their language, and regarded it 
as a heritage of inestimable value, by which their rights of person and 
property were to be regulated and secured. Espedally was this true in 
regard to the law of real property. 

'* To these were afterwards added a few English statutes, enacted after 
the emigration to this country. And the construction put upon these 
by the English courts, by their adjudications up to the time of the 
revolution, also became a part of the system of colcmial law which pre- 
Tailed here at the time of the separaticm of the colonies from the mother 
country, and constituted their common law when they became indepen- 
dent states. In speaking of adopting British statutes in this country, 
C. J. Marshall says: ^Bj adopting them, they became our own as 
entirely as if they had been enacted by the legislature of the state* 
The received construction in England at the time they are admitted to 
operate in this country, indeed to the time of our separation from the 
British empire, may very properly be considered as accompanying the 
statutes themselves, and forming integral parts of them. But, however 
we may respect -the subsequent decisions, we do not admit their absolute 
authority.' " 

The volume now published by Professor "Washburn treats of the 
nature and quantity of estates in corporeal hereditaments, with their 
qualities and characteristics. He intends it to be followed by a second, 
which will complete the work, and which will deal with incorporeal 
hereditaments^ and the titles by which real property may be acquired 
and held, and the rules of its tiansmission and transfer. 

We have derived much pleasure from the perusal of the first volume, 
and we envy our American brethren the possession of 6uch a wotk, for 
we have none like it ; the ^' Principles '' of Mr. Joshua Williams — uur 
^surpassed as a student's book*— being too elementary to be of great use 
to the practitioner* 
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Mr, Rawle's woik is on a sabjeet wbieh is of £ur greater importanca 
in America than on this side of the Atlantic. Mr. Rawle obserres 
(p. 554), that '* many of the usages of conveyancing which prevail where 
the state of society has for a long time been permanent, the titles old» 
and to a greater or less extent carefully examined at every purchase, 
lose their application in a comparatively new country. The same cove- 
nants which might satisfy a purchaser in England or MassachusettSi 
might not satisfy a purchaser in Texas or California." This is unques- 
tionably true; and, nowadays, purchasers in this country attach no very 
great importance to such covenants, as is clearly evidenced by the fact, 
that the value of land in the English market is not affected to the extent 
of one sixpence, by the circumstance of the sale being effected by trus- 
tees, who enter into no covenants for title. But yet, Mr. Bawle's 
work, being a most complete treatise on the subject, deserves to be 
brought to the knowledge of English lawyers. It comprises chapters 
on the ancient warranty, and the introduction of covenants for title; 
on the covenants for seizin, for good right to convey, against 
incumbrances, for quiet enjoyment, and for further assurance ; on the 
covenant for warranty (in this country now obsolete, but much used in 
America) ; on the extent to which covenants for title run with the land, 
and of their release; on the operation of covenants for title by estoppel; 
on implied covenants, and the qualification and limitation of covenants 
for title ; on what covenants a purchaser has a right to expect ; on the 
persons bound by, and the persons who may take advantage of, cove- 
nants for title ; and on the purchaser's right to recover back or detain 
the purchase-money after the execijition of the deed. When we add 
that the volume contains no less than 785 closely printed pages, the 
reader will readily believe that Mr. Qawle has not overlooked any 
material point in relation to his subject. 

The Local Courts of England and Scotland ; by Hugh Barclay, Esq., 
LL.D., Sheriff-Substitute of Perthshire. Edinburgh ; T. <fc T. Clark, 
1860. 

This pamphlet consists, in great part, of a paper read before the 
Judicial Section of the Social Science Association, at their meeting in 
Glasgow, in September, 1860. It was then listened to attentively, and 
may now be perused with advantage. 

The Conflict of Laws in Cases of Divorce ; by Patrick Frazer, Advocate* 
Edinburgh: T. & T. Clark, 1861. 

There are anomalies in the laws of the United Kingdom relating to 
Divorce, which the writer of the above pamphlet points out. The 
subject has been brought before the legislature, and must again, 
ere long, be considered in Parliament We shall reserve the subject 
and the pamphlet till the discussion we anticipate is being there 
ventilated* 
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Ancient Lainr — its Connection ifvitb the Eiu:ly History of Society, anjfit^ 
Relation to Modern Ideas; by H. S. Maine, Reader on Ciyil Law at 
the Middle Temple. London: Murray, 1861. 

^ We have been anticipating, with pleasure, the publication of this 
work by Mr. Maine. We can, in this Number, only announce that it t> 
published, adducing in evidence thereof, that we have read the title- 
page ; its arrival in our hands as we are going to press, not admitting of 
that closer examination which critics sometimes exte^d to volumes on 
which they comment. 
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Lord Chancellor Campbell. 

Bad law must be expected occasionally to fall from the bench. Hap* 
pily it can generally be corrected. Bad taste is rarely displayed there; 
but when it is, correction should also be applied. Lord Chancellor 
Campbell has recently exhibited himself in the undignified character 
of an offensive critic. It was in the appeal case of Burch v. Bright 
that his lordship took occasion to offer personal animadversion on Page 
Wood, V. C. He chose to present to the bar and the public an irregu- 
lar criticism on the judgments of that eminent person, which the uni- 
versal verdict of the legal profession has pronounced indecorous and 
indecent. Wood V.C. does not^ as we all have long known, write his 
judgments, Campbell C. does write his. Hence this personage, who by a 
political accident has, for a short time only we trust, possession of the 
Great Seal, thinks himself at liberty to take the Vice-Chancellor to 
task. We are not called upon to compare the two judges as equity 
lawyers. But this we may say, that, even granting the general superi- 
ority of written over oral judgments, there are few competent lawyers 
who would not rank what Wood V.C. says, far above what the present 
Chancellor writes. The latter judge, it appears, thought the judgment 
in question too lengthy and elaborate. It gave him more trouble than 
he liked to master the whole case in detail, and so he vented his dis- 
pleasure, and exhibited his real disposition in impertinent remarks upon 
the Yice- Chancellor. That he should accompany these remarks with 
what is appropriately called soft sawder, makes them rather more than 
less impertinent. The attempt, indeed, at modifying the quality of his 
attack, is very instructive ; true courtesy is the property of a gentleman^ 
and tempers all his conduct. The spurious imitation of this courtesy is 
but vulgar varnish. It is true that the Vice-Chancellor, as Lord 
Campbell stated, is an able and eminent judge, and the reports emanat<- 
ing from his court rank deservedly high. But to introduce this observa- 
tion on the bench as a preface to others, derogatory and out of all keep- 
ing, is a transparent device, equally characteristic and flagrant. 

Lord Campbell's conduct in this case is, so far as we know, the 
sole instance, within the annals of judicial life, of a judge so forget- 
ting his place and exceeding his duty. Of course Wood V.C. possesses 
too much good sense and personal dignity to notice, or resent, the gross 
impropriety which the profession feels as a common insult ; but if the 
other judgeg — the Master of the Rolls, Stuart V.C, and Kindersley 
V.C. — should have sent the Chancellor a communication, explaining their 
views of his conduct, and protesting against its recurrence— we do not 
say whether they have or have not done so — we should expect that his 
reply — we do not affirm there was one — would be a compound of poor 
apology and weak defence, mixed with what we may call for shortness 
*** butter" not very fresh in flavour. 
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If a fature biographer of Lord Chancellors should waste time hj 
writiog the Life of Lord Campbell, this episode in his judicial career 
bad better be passed over suh silentio^ at least if the author means only 
to eulogise the subfect of his memoir; but if he is an honest biographer, 
he will have to adm^t that the judicial misconduct in question arose 
from an OTerweening vanity and an inherent bad taste, from which the 
Chancellor could never emancipate himself, and which cropped out 
whenever a fitting opportunity occurred. We do not suppose Lord 
Campbell will commit himself again in like manner; for he is too fond 
of applause to risk, in future, the lAisibimous expression of disgust of 
the bench, bar, and indeed the whole profession. We, therefore, will 
not dwell further on this topic. 

On the general question, should judgments be written? no one having 
any experience can have much difficulty in deciding. It is very simple. 
Some men can best write, and others best speak their judgments. Fur- 
ther, some cases are better suited whatever the habit of the judge, for 
oral, than written judgment, and vice versd : it is idle to attempt to lay 
down a universal rule. 



Sib Joseph Arnould. 

Sir Joseph Arnould, who, a short time since, took his seat on the 
bench at Bombay, in charging the Grand Jury at the close of last year, 
made some comparison between the crimet of the people native in India, 
and Englishmen in England. The remark ^aji, as it seems to us, perti- 
nent and just ; but the white people in India are sensitive, and have 
whipped themselves up into anger with Sir Joseph, and insist upon 
being a much injured people. Sir Joseph says, if we understand the 
dispute aright, that the proportion of criminals in London and Bombay, 
is as four to one. Whereupon there is a howl among the residents, and 
he is accused of stating that Englishmen are four times more vicioug than 
Hindoos. The papers in India, when they get hold of such a subject as 
this, worry it to death. Here is an extract, for example, from the Bom- 
bay Gazette : — 

'* Sir Joseph Amould's philosophical disquisitions on criminal statistics 
Jiave provoked a discussion, which, if not particularly instructive^ is 
at least highly amusing. By an admirable dispensation of Providence, 
it seems as if one philosopher could not exist without making many. 
As Falstaff was not only witty himself, but the cause of wit in others, 
so our learned puisne judge has, by his sage reflections on the innocence 
of the Hindoo as compart with the Englishman, aroused the reflective 
faculties of half a dozen different journalists, and set them to meditate 
on things in general, in a way that cannot fail to charm the gentle reader 
of infallible newspapers. These writers, however, are not mere copyists 
of their great master ; the ideas he propagated having struck root in 
their minds, have grown like the mustard-seed, till Sir Joseph could as 
Jittle recognize them as his own, as Bacon could discover in Comte's 
.' Positive Philosophy,' the ultimate fruits of his own teaching. First, we 
have an eclectic friend, who, with an optimism worthy of Candide, finds 
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ihere is * some soul of goodness in ' all * things evil,' declares that neither 
the Londoner nor the Indian is so bad as he seems, that each has his 
.virtues and special vices, and that Sir Joseph, though ^ a refined man/ 
and a man of ' generous impulses,' has, perhaps, acted unwisely in stating 
conclusions, * the general truth of which,' nevertheless, ' no well-informed 
man will doubt,' and with which * no thoughtful man will be offended.' " 
Sir Joseph Arnould is further warned, and not injudiciously, not to be 
-philosophical in future with a Grand Jury. The criticism is really, to 
a certain extent, amusing, and we hope Sir Joseph has derived some 
enjoyment from it. If the newspapers can find no other fault with Sir 
Joseph Arnould than in the above instance, his appointment has turned 
out an excellent one> as we predicted it would. 



Walsby Appellant v. Anley Respondent. 

< This case, which was heard in the Court of Queen's Bench on Saturday, 
January 19 th, presents a view of criminal law, which would certainly 
appear to be more in accordance with the political principles of the 
middle ages than of these days. The case is not yet reported, nor have 
we had any opportunity to investigate the law which has been held to 
support the remarkable conclusion to which the court arrived. But the 
judgment per se, independently of the technical grounds on which it 
was based, appears to demonstrate that proceedings which we had long 
since regarded as nothing more than the exercise of an undoubted right 
of action, enjoyed by every subject of Her Majesty, are still stigmatized 
and punishable as crimes by our criminal law, at any rate when engaged 
in by members of the working-classes* It appears from the case that the 
appellant Walsby, and about thirty other workmen, were in the employ 
of Mr. Anley, the respondent, a London builder. After they had been 
a short time in his employ, they discovered that there were men working 
with them who bad made the ^' Declaration." This declaration, as our 
readers are probably aware, was in effect a pledge by the workman, that 
he would not, so long as he continued in his employer's service, have 
any connection with any association of workmen which should either 
directly or indirectly prevent the individual worknmn from submitting 
to whatever terms, in respect of wages, or other matters relating to 
labour, an employer might impose. This declaration was naturally 
looked upon with t)ie greatest abhorrence by all those workmen who 
regarded their trades' unions as absolutely necessary for securing their 
general welfare. The workmen in the metropolitan building-trades 
had, moreover, been lately suffering the miseries of a '^ lock-out," imposed 
by the master-builders for the purpose of enforcing a general submission 
on the part of the workmen to these terms. This attempt, however, had 
for the most part failed, and, as in the case of Walsby and his associates, 
the services of the unionist workmen were again engaged, free from any 
such conditions. It appears, then, that upon the discovery by Walsby 
and his associates, that there were men working in their company who 
had submitted to terms so destructive, as they thought, to the interests 
of their class, they considered the matter with each other, and determined 
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either to leaye Mr. Anley's employ, or to obtain the discharge of these 
obnoxious workmen. Accordingly the following resolution was drawn 
up, and deliyered to Mr. Anley by the appellant Walsby and two 
others : — " At a meeting of the joiners in the employ of Mr. Anley, 
Tuesday evening, May 16th, 1860, it was resolved that Mr. Anley 
be given to understand, that unless the men, who are working under 
the declaration in his shop, be discharged, and we have a definite 
answer by dinner-time to that effect, we leave work immediately.** 
Mr. Anley very properly refused to sacrifice the other men, and accord- 
ingly Walsby and his associates, having finished their work, left his 
employment. It appears, however, that Mr. Anley did not choose to 
submit to this self-sacrifice on his part, without having some revenge on 
the men who had thus robbed him of their valuable services. Accord- 
ingly he summoned Walsby and the two other men who presented the 
resolution, before a metropolitan magistrate. The appellant Walsby 
was charged with '* endeavouring by threats to force a person carrying 
on a trade or business to limit the description of his workmen.** He 
was convicted and sentenced to be imprisoned for one month. The pre- 
sent case was an appeal against this conviction. The conviction was 
founded on the 6 Geo. IV. c. 129, s. 3, — the only question in the case 
being, whether the word ** threat " in this statute could be held to apply 
to a proceeding of this sort ? The court held that it did, apparently on 
the ground that, although not a threat of violence or personal injury of 
any kind, it was a threat of an unlawful proceeding by the conspiracy 
which the men had entered into. This decision, then, not only involves 
a construction of this particular statute, but, in point of fact, authorizes 
the following proposition — that when two or more persons, having certain 
views or interests in common with regard to the conditions on which 
they shall offer or renew their services with the employer or other per- 
son desirous of engaging them, agree to act together in the matter, such 
agreement is a criminal offence at common law — a conspiracy. We are 
aware that such proceedings were formerly forbidden on the part of 
workmen, by what were called the *^ Combination Laws." But now 
that we find workmen punished by virtue of the general principles of 
the common law, it behoves gentlemen of the bar to be cautious lest, in 
passing resolutions at their circuit, held for protecting the interests of the 
profession, they do not render themselves liable to be prosecuted by 
their own clients for conspiracy. 

We have now only to add, that the lawyer who wishes to investigate 
thoroughly the principles involved in cases which relate to such com- 
binations as those we have been referring to, should peruse carefully 
Mr, Longe's very able and conclusive pamphlet on " Strikes." *^ 



Dent «. DBmsoN. 

This case, recently tried before the Judge Ordinary, is by no means a 
nice one. It may have been mere misfortune that the leaoned Queen's 
counsel, who figured as defendant in the suit, filled an ungracious, nay, an 

' An Inquiry into the law of ** Strikes,** by Francis D. Longe, of the Inner 
Temple, Barrister-at Law. Cambridge and London : McMillan & Co., 1860, ' 
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inyidioo^ positioiL If so, he deserres our pity more than blame. HoweYer> 
the YfiW of the late Mr. Dent, the watchmaker (which was set aside, but 
under which Mr. Denison claimed large benefit, to the exclusion of Mr. 
Dent's family), had been prepared by the learned counsel There is a 
wonderful unanimity of satisfaction among men as to the verdict which 
deprived Mr. Denison of the interest which he claimed. The fortune- 
hunter and legacy-trapper are invariably drawn in fictions as knaves or 
noodles, and invariably in the end are the losers. In real life they are 
not more popular nor respected. But let people suspect that a man 
combines with such a character the profession of the law^ and then he 
becomes more than ever the object of odium and suspicion, and not 
without reason. It may be, however^ that Mr. Denison— a well-known 
bencher of Lincoln's Inn, the notorious bell-man of Westminster, and one; 
of her Majesty's counsel learned in the law — is, as we have suggested, 
only unlucky in having appearances and the verdict against him. It 
may not have been avarice, as too often happens in such cases, which 
brought him into court, nor even error in judgment ; and the censorious 
world may be much to blame for their hasty opinion on the triaK 



Casualties m the Temple 

That very ugly and new Middle Temple Library^ which some critics,^ 
with equal accuracy and good taste, call the ** Inner Temple Library," 
and a ^^ handsome structure," met with a misfortune almost before it 
was out of the builders' hands. The turret was found split and cracked. 
It is understood that the committee of the Benchers, who are> as we 
have before explained, supposed to embody all the architectural wisdpm 
of the Masters of the Bench, assembled to consider the subject. The 
antiquarian division, gallantly headed by the learned gentleman who 
had once built the Gothic summer-house already alluded to, did not 
think that cracks and splits were oiit of keeping with the Gothic style^ 
which he always would contend was that which, &c. &c. (quoting ex- 
tracts from a newspaper which had given.a review of a Mr. Kushkin and 
Mr. Scott Gilbarts), and he moved the turret be now left alone. He 
pointed out that it would be inconsistent to mend the new cracks in a 
new building, when there were so many old cracks in the old buildings 
in the Temple, which they permitted to remain. 

On the other hand, an enlightened Master begged to observe, first, 
that in an archsdological point of view his learned friend was not quite 
correct ; for the cracks in question had been produced by the warmings 
apparatus getting too hot for the stone. Had his learned friend any 
authority for saying, that in any ancient Gothic buildings he had seen 
any ancient cracks caused by any patented heating apparatus ? If not, 
the argument fell to the ground* With regard to the other point, he 
admitted there was a great deal in it The old buildings certainly had 
often been greatly neglected ; but whilst it was true that, in some cases, 
a little money had not been spent upon them, which would have been well 
and economically laid out, it must not be forgotten that they had laid 
out and wasted indeed large suins when it was highly injudicious so to 
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da It was not therefore anfair to urge the aigament so far as his friend 
had urged it The Benehert could not do every thing. He mored the 
walls be mended. After a long and animated discassioa, arising chiefly 
upon a misunderstanding by an old gentleman, who thought the last 
speaker had said *^ the E^nchers could not do any ihing^" a compromise 
was arriyed at, and it was, we hear, resolyed to have the walls pardy 
mended. 

The othor casualty was a fire in King's Bench Walk, which arose, 
we are told, from a chimney under the charge of the Society not haying 
been swept. The engines soon extinguished the fire, which had begun' 
and ended in the highest story. One of the tenants of the lower story 
gaye, formally, the firemen a notice in writing, not to spoil his ceiling, 
and other his property, with water or otherwise. He argued out of his 
window yery learnedly, quoting nc utere tua ut aHenum non ladetSy which 
he translated to the parties in helmets — ^' Pump your engine's heart 
out, if you like, but don't wet my prenocises." Finding this of no effect, 
and that the water was inconyeniencing him still more, he resorted 
again to Broom's ** Maxims," choosing Nihil quod e»t iNCONVENiEiffs est 
licitum. He was eyentually, by stress of water, obliged to retire, 
consoled by the reflection that it could not be helped, and supported 
by the consideration of the nuaim, *'*' Solus reipuhlicos auprema lex'' 
and that the catastrophe of the Paper Buildings (tempore Mauie) 
might overtake the King's Bench Walk at the present time. 



Th£ Transfer or LANZy. 

We have heard on sufficient authority, that a new measure touching 
the transfer of land will be introduced into Parliament in the forth- 
coming session, by the Attorney-General. The measures for the reform 
of the law brought in last year by this learned gentleman, were so crude 
and imperfectly considered and prepared, that we shall be agreeably 
disappointed if the now threatened bill should show that knowledge of 
real property law had been brought to bear in its preparation, and that 
care and time had been bestowed on it. 



Walter Coulson, Q.C. 

' It is with much regret that we have here to record the decease of this 
learned lawyer and amiable man. Mr. Coulson was a member of Gray's 
Inn, by which society he was called to the Bar in the year 1 828. In 
the early part of his professional career he was editor of the Glohe news- 
paper, but in later years he devoted himself exclusively to Conveyancing, 
m which branch of the law he enjoyed a very extensive practice, until 
in the year 1848, he accepted, at the request of Sir George Grey, the 
office of Parliamentary Draftsman to the Home Office. In 1851, Mr. 
Coulson was made a Queen's counsel, and thereupon a Bencher of 
Gray's Inn. He died on the 21st of November, 1860, after an illness 
of but a very few days. 
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Henry Buttbrwokth. 

It is fitting that we should here record the death of Mr. Butterworth, 
not because he was the publisher of this Magazine ; but because, for a 
long series of years, he was a leading man among those who, as pub- 
lishers of law-books, deserve well of the public, the legal profession, and 
learned authors. 

The name of Butterworth has been connected with the publication of 
legal literature for a long period ; but that member of the iisimilj who 
died on 2nd Nov. last, came to London in 1801, and entered the house 
of his uncle, Joseph Butterworth, M.P. for Coventry (and once for 
Dover.) The latter had then an important and flourishing business at 
43, Fleet Street, and was a gentleman of good position, and held in 
general esteem. Associating with Wiiberfbrce, Z. Macaulay, and others 
of that school, he took a prominent part in various benevolent schemes. 

Henry Butterworth, the nephew, with whom this notice is concerned, 
remained in his uncle's house about seventeen years, actively superintend- 
ing its affairs. We do not know^ nor does it matter now, we presume, to 
any one, why a proposed partnership was not effected bet\ieen the 
relatives ; but it was not Thereupon they separated, and in 1818 the 
nephew set up for himself at No. 7, Fleet Street, where he continued 
the business to the day of his death. Being a man of great business 
powers, and excellent business habits, and well backed to boot, he 
made, maintained, and has transmitted a good name< A good name is 
still valuable, notwithstanding the commercial successes and smashes of 
modem days, with accommodation paper and the bankruptcy court in 
the distance, or occasionally in the foreground. 

Mr. Butterworth, after seceding from the old firm, which shortly 
after ceased to have one of his name in it, published many important 
legal works ; and be it remembered that publishers of law-books run, in 
certain respects, greater risks than publishers of almost any other class 
of literature. When an author offers the former a legal treatise, he has, 
generally speaking, but two modes of determining the probability of its 
being successful — first, by judging the many and secondly, the subject. 
If the man is a known man, and already a successful writer, and if the 
subject be one which, by experience of like works, can be estimated, a 
flEiir judgment can be formed fay the publisher. But, if the man be 
unknown, and the line of subject new, it would frequently be difficult 
for an accomplished lawyer even, to foretell the probable fate of the 
work. Manuscripts may be fair to the eye, but not conscientious ; men 
may be plausible, but incapable. Most young authors are not capi- 
talists, and the publisher runs risks, with frequently little consideration, 
small thanks, and very heavy expense* The literary world is not 
divided into poor meritorious authors, and grasping grinding publishers. 
It would be absurd to expect a publisher of law-books to be master of 
all the branches of jurisprudence. He has frequently to trust chiefly to 
his own tact, and what advice he can confide in. He sometimes makes 
** hits," and often " misses." With some experience in this matter, we are 
able to say that our leading law-book publishers are fair and honoural)le, 
and the community owe them no small consideration ; and as they 
ui^ertake the risk of introducing to the public expensive and elaborate 
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works, not one generous man would grudge them the success they 
occasionallj oh tain. That the house of Butter worth has so long carried 
on the business of publication of yaluable works, is of itself a proof of. 
its high respectability and personal character. It shares longevity, 
indeed, with the other leading firms, all of whom, as it happens, are 
now long established, and can boast of inheriting, generation after 
generation, the good reputation which is accorded them. We are 
glad to have this opportunity of making these observations ; but must 
revert again, for one moment, to the late Mr. Butter worth, to add that 
he did not confine himself to mere business. He had tastes, as all wise 
men have, beyond the daily business of life. He was especially addicted 
to antiquarianism, and was elected, twenty years ago, Fellow of the. 
Society of Antiquaries of London* Though he refused the more 
important civic ofilces which were at divers times pressed upon him, and, 
rejected the proposal to become magistrate for the county of Surrey, he, 
nevertheless, performed useful service in local, and especially- church 
afiairs, both in the city and the neighbourhood where he resided. In 
his seventy- fifth year, after a life of honourable usefulness, he died 
peacefully and painlessly, surrounded by those who loved him, and 
whom he loved best 



APPOINTMENTS, &c. 

The Rev. W. It. Hart, Demy of Magdalen College, Oxford, and 
officiating Curate of St. Luke's, Chelsea, has been appointed Reader 
and afternoon Preacher to the Hon. Society of Gray *s- Inn, in the room 
of the unfortunate Mr. Watson, who, as our l*eaders will recollect, was 
killed in Switzerland. 

The Rev. Charles J. D'Oyley, M. A, has been appointed Chaplain to 
the Hon. Society of Lincoln's-Inn. 

George Ridley, Esq., of the Northern Circuity has been appointed an 
inclosure Commissioner, in the room of Mr. Blamire, resigned. 

Henry Thring, Esq., Equity Draftsman and Conveyancer, has been 
appointed to the office of Parliamentary Draftsman to the Home Office, 
in the room of the late Walter Coulson, Esq., Q.C., deceased. 

Albert W. Beetham, Esq., of the Western Circuit, has been appointed 
to be Recorder of Dartmouth, in the room of T. W. Saunders, Esq., of^ 
the Western Circuit, promoted to the Recordership of Bath. 

Serjeant Tozer^ of the Norfolk Circuit, has been appointed to the 
Recordership of Bury St. Edmunds. 

Mr. James Hemp, Deputy Clerk of Assize on the Oxford Circuit, 
and one of the Clerks of Arraigns at the Central Criminal Court, was, 
on the decease of Mr. Straight, appointed Clerk to the Court for the 
Consideration of Crown Cases Reserved. 

Ireland. — ^Mr. Lawson, Q.C., has been called to the degree of Second 
Serjeant-at-Law j and Mr. Sullivan, Q.C., to the degree of Third 
Seijeant-at-Law. Mr. Gerald Fitzgerald, Q.C., has been appointed one 
of the Masters of the Court of Chancery. 
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India. — Collej Haiman Scotland, Esq., of the Oxford Circuit, has 
been aroointed Chief Justice of Madras, in the room of the hte Sir 
Henry Davison, deceased. 

Nkw South Wales, (Sydney.) — In February, 1860, Mr. (now Sir) 
John N. Dickinson, who had, for upwards of fifteen years, been Puisne 
Judge of the Supreme Court of this colony, was appointed to be Acting 
Chief Justice of that Court during the absence of Sir Alfired Stephen; 
and Mr. Edward Wise, who was appointed Attorney-General for New 
South Wales in October, 1859, was appointed to be a Puisne Judge of 
the same Court 

Nova Scotia. — ^William Young, Esq., has been appointed Chief 
Justice of the Supreme Court of Nova Scotia; and Stewart Campbell, 
Esq,, has been appointed one of Her Majesty's Counsel for the province. 



CALLS TO THE BAR. 
Michadtnae Term, 1860. 

Lincoln's Inn. — ^Henry Selfe Page Winterbotham, Esq., London, 
LL.B. (certificate, first class); Daniel Alexander Freeman, Esq. (cer* 
tificate of honour, first class) ; Thomas Wilkinson John Dent, Esq., 
M.A., Cambridge; Alfred Henry Say Stonehouse Vigor, Esq., B.A., 
late of Cambridge; Bobert Allen Fitzgerald, Esq., B.A., Cambridge; 
the Hon. John Byrne Leicester Warren, R A, Oxford; Edward James 
Athawes, Esq., RA., Cambridge; Thomas Bonville Were, Esq.; George 
Charles, Esq., late of Oxford; Francis Noel Mundy, lisq.; George 
Dickson Atkioson, Esq. ; Henry Colvile Marindin, Esq., BA.., Oxford; 
Edward F. A'Beckett, Esq.; Horatio Henry Shirley, Es<k, B.A., Cam- 
bridge; Farrer Herschell, Esq., B. A., London ; John Giles Pilcher, Esq.; 
Matthew Pilcher, Esq.; Samuel Thomas Staughtoxi, Esq.; Henry 
Stuart Drewry, Esq., M. A., Cambridge ; and George Parker Bidder, 
jun., Esq., B.A,, Cambridge. 

Inner Temple. — ^Wm, RoUes Fryer, Esq., B.A,; Fred. Sam, Child, 
Esq.; Henry Thos* Braithwaite, Esq., M.A,; Rd. Battye, Esq., B.A.; 
Archibald Levin Smith, Esq., B.A.; Robert Marsden Latham, Esq.; 
Harry Tichboume Davenport, Esq., M.A,; Joshua Dean, Esq.; Frede* 
rick Bridgman, Esq.; Joseph Hartley, Esq.; Henry Francis Gillett, 
Esq., M.A.; and John Henry William Fenton, Esq., M.A* 

Middle Temple. — Edward Bullen, of 2, Brick-court, Temple, ifaq. ; 
George Burnett Barton, of Sydney, Esq.; Christopher James Davison 
Ingl^dew, of Northallerton, Esq.; George Frederick Robinson Jervis, 
of Exeter College, Oxford, Esq.; Cornelius Walford, of 1, Ebn-court, 
Temple, Esq.; and Clement James Wolseley, of Castletown, county of 
Carlow, Esq. 
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October, 

14tL Babdswell, Charles, Esq., Solicitor. 

19th. Abnott, James, Esq., Solicitor, aged 5G. 

„ Lawleb, Patrick, Esq., Solicitor. 

SOth. FiNsoN, John, Esq., Sdicitor. 

Noveinber. 

Snd BuTTERWORTH, Henry, Esq., F.S.A., aged 76. 
9th. Wire, David W., Esq., Solicitor, Alderman of the city of 
London, aged 59. 
11th. Butt, George M., Esq., Q.C., aged 63. 
21st. CouLSON, Walter, Esq., Q.C. 
i^th. Urquhart, Adam, Esq., Advocate, Sheriff of the county of 

Wigton. 
Setlu Foster, Matthew, Esq., Solicitor, aged 85. 
29th. PnrKioER, John, Esq., Solicitor, aged 94. 

December. 

5tL Griffits, Henry, Esq., Solicitor. 

7th. M'Christie, T. Y., Esq., Barrister, aged 04 

11th. Stocking, Thomas, Esq., Barrister, aged 69. 

28rd. CoRRiE, James, E»q., Solicitor, aged 63. 

27th. Bauohan, Charles A., Esq., Solicitor, aged 28. 

„ Brown, John, Esq., Solicitor. 

2dth. Close, Arthur, Esq., Barrister, aged 33. 

Janua/ry. 

2nd. DODS, James M., Esq., Solicitor. 

. 3rd. Westmoreland, J. W., Esq., Solicitor. 

5th. AiNGSR, Arthur R, Esq., Solicitor, aged 32« 

• 6th» HusBELL^ James, Esq., Q.C, aged 70. 

8th. Helme, John, Esq., Solicitor, aged 69. 

12th. WiNSTANLEY, Henry, Esq., Solicitor, aged 49. 

13th. BoBBRTSON, Alexander, Esq., Sc^dtor. 

^ „/ Boys, John, Esq., formerly a Solicitor, aged 79. : 
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Ef0t Of Ktto ^tt^lUations* 



Sooth. — A Manual of the Present State of the Law of WiUs, 
adapted as a Gxiide for their Preparation in Simple Cases, with Forma 
for Ordinary Use. By G. Booth, Solicitor* 12mo, 2a 6d. cloth. 

jBroom. —-Commentaries on the Common Law, designed as Intro- 
ductory to its Study. By H. Broom, Esq., Barrister. Second Edi- 
tion. 8vo, 31s. 6d. cloth. 

' Byrris^^A. Handy Book on the Law of Divorce and Mataimonial 
Causes. By J. P. Byrne, Solicitor. 12mo; 2s. clotL 

Byme.^-A Handy Book on the Ijaw and Practice of Patents for 
Inventions and Begistrations of Designs, with Bules, Forms^ and 
Statutes. By J. P. Byrne, Solicitor. 12mo, 2s. 6d. cloth. 

Coote and Tristram, — The Practice of the Court of Probate in 
Common Form Business ; also a Treatise on the Practice of the 
Court in Contentious Business. By H. C. Coote, Proctor, and Dr. T, 
H. Tristram. Third Edition. 8vo, 18s. cloth. 

Cox. — The Orders, Statutes, and Regulations affecting the Practice 
of the Courts of Chancery. • By H. Cox, Esq., Barrister. Svo, 20s, 
cloth. 

* FinUtsan. — ^A Brief and Practical Exposition of the Law of Chari- 
table Trusts ; containing all the Charitable Trusts Act, with Notes, 
and the Eules, Minutes, and Orders of the Court of Chancery and the 
Commissioners of Charities. By W. F. Finlason, Esq., Barrister. 
12mo, 7s. cloth. 

FMoBon. — The Common Law Procedure Acts of 1852, 1854, and 
1860, with Notes, and the Fcarms and Eules ; to which are prefixed 
or appended, all the Acts (or portions of Acts) relating to Common 
Law Procedure. By W. F. Finlason, Esq., Barrister. 12mo, 10s. 6d. 
cloth. . , ^ 

FremcijUon. — Lectures ; Elementary and Familiar, on Engli^ Law. 
By J. Francillon, Esq., Barrister. Second Series. Svo, 8a doth. 

FroBer. — A Handy Book of Patent and Copyright Law, English 
and Fcoeign. By James Eraser, Esq. 12mo, 4s. 6d. doth. 

' Olen. — ^A Treatise on the Law of Highways ; comprising the 
Statute Law and the Decisions of the Courts upon the subject of 
Highways, Public Bridges, and Public Footpaths, practically ammged; 
including the Law of Highways in Districts under Local Government 
Boards, the South Wales Highway Act, 1860, and an Appendix of 
Statutes. By W. C. Glen, I^., Barrister. 12mo, 10s. 6d. doth 

^ JSitfrfcom— The Practice of Uie Sheriff's Court of i3ie City of 
London. By O. B. C. Hswrison, Esq., barrister. Post .8vo, 7s. 6c^ 
cloth. 



4 14 List of New Publications. 

Hayes and Jarmwn. — ^Concise Fonns of Wills, with Practical Notes. 
By W. Hayes, Esq., and T. Jarman, Esqs., Barristers. Fifth Edition. 
By T. S. Badger, Esq., Barris^r. 8vo, ISs. doth. 

Lmtdey, — The Nuisances Bemoval Acts. By W. G. Lomley, Esq., 
Barrister. Second Edition. 12mo, 5s. cloth. 

Maclachlan. — ^A Treatise on the Law of Merchant Shipping. By 
D. Maclachlan, Barrister. Boyal 8yo, 32s. cloth. 

Maine. — Ancient Law ; its Connection with the Early History of 
Society, and its relation to Modem Ideas* By H. S. Maine, Esq., 
Barrister. 870, 12s. cloth. 

MarshaiU, — On the Law of Marine Insurance, Bottomry, and Bes- 
pondentia. Edited by W. Shee, Serjeant-at-Law. Fourth Edition.. 
Boyal 8yo, 258. cloth. 

Maude and Pollock. — Compendium of the Law of Merchant Ship^ 
ping, with an Appendix. By F. P. Maude, Esq., and C. K Pollock, 
Esq., Barristers. Second Edition. Boyal 8yo, 30s. doth. 

MUlar and Collier.— A Treatise on Bills of Sala By F. C. Millar, 
Esq., and J. B. Collier, Esq-, Barristers. Second Edition. 12mo, 
98* cloth. 

Oke, — ^The Magisterial Synopsis ; a Practical Ouide for Magistrates, 
their Clerks, Attorneys, and Constables. By O. C. Oke. Seventh 
Edition. Sro, 448. cloth. 

Parkinson. — A Handy Book for the Common Law Judges' Chambers. 
By G. H. Parkinson, Judges' Clerk. 12mo, 78. cloth. 

Potion.— The Practical Statutes of the Session 1860 (23 and 24 
Vict.), with Introduction, Notes, etc By W. Paterson, Esq., Barrister* 
12mo, lOs. 6d. doth. 

Smith. — A Manual of Equity Jurisprudence, founded on the Works 
of Story and Spence. By J. W. Smith, Esq., Barrister. Sixth Edi- 
tion. 12mo, 12s. cloth. 

Stone. — ^The Justice's Pocket Manual. By S. Stone, Solicitor. Eighth 
Edition. 12mo, 15s. cloth. 

Tapping. — An Exposition of the Statutes on Ore Mines. By T. 
Tapping^ Esq., Barrister. 12mo, 68. cloth. 

Ti4rfn^.-7-The Law and Practice of Joint-Stock Companies, including 
the Statutes, with Notes, and the Forms required in Making, Adminis* 
tering, and Winding-up a Company. By H. Thring, Esq., Barrister. 
l2mo, lOs. 6d. clota 

irUsley. — ^A Digest of the Stamp Acts, and the Judicial Decisions on 
the Stamp Laws. By H. Tilsley, Esq. Eighth Edition. 8to, lOs; 6d. 
cloth. 

Troteer. — Law of Debtor and Creditor, with a Table of the Charts 
in England and Wales for the Eecoyery of Small Debts. By C. F. 
Trower, Esq., Barrister. Royal 8yo, 25s. doth. 
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